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From: cuy Hill I

Sent: 21 December 2021 20:21
To: Rhea Harrikissoon (Sensitive)
Subject: Re: Letter to Superintendent of HM Prison

Staffing and resources at Her Majesty’s Prison as of 21°* December 2021.

e The current number of staff vacancies:
According to our last submitted budget 2022, the vacancies at HMP are as follows:

o Deputy Superintendent 1 vacancy

e Principal Officer 1 vacancy

[ ]

e Counselor 1 vacancy

[ ]

e Prison Officer I/l 3 vacancies
[ ]

e Cook 1 vacancy

[ ]

e Teacherlll 1 vacancy

e The fact that these vacancies having being raised by you with the Ministry for Health and Social
Development.

[]11 have asked questions about the vacancies from my inception into the Prison service.

e That there have been delays in recruiting due to money not being readily available.

[] This is what | was told by persons in the Ministry.

e That you have been told by the ministry that there is no money available for overtime.
[] To the best of my knowledge there were no funds for

o overtime payment prior to me taking up this assighment.

e That of the six principal officers in post, two have been suspended for 30 months whilst being
investigated for misconduct and a further principal officer has recently been suspended pending
investigation.

[]1 This is correct.
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Customs Department
Richard Stoutt Building, Wickham’s Cay 1
Road Town, Tortola, British Virgin Islands
Tel: 1-284-468-6800 Fax: 1-284-468-6825 Email: bvicustoms@gov.vg

=]

POSITION STATEMENT OF MR. WADE SMITH
BRITISH VIRGIN ISLANDS COMMISSION OF INQUIRY

1. How is the Customs system organised in the BVI?

1.1 The answers provided herein are based on the assumption that “Customs system” in your

questions refers to Her Majesty’s Customs Department (“Customs Department”).

1.2 The Customs Department is a Department within the Ministry of Finance, Government of
the Virgin Islands. It operates as a department under the direct supervision and control of the
Ministry of Finance. The Customs Department is unique in that, although it is a department
within the Government of the Virgin Islands, it is governed also by the Customs Management
and Duties Act, 2010 (S.1. No. 6 of 2010) (“the Customs Act”). The Customs Act replaced the
Customs Ordinance (Cap 104) and the Customs Duties Ordinance (Cap 105). The Customs
Act established the role of Commissioner of Customs and outlines the duties of the

Commissioner therein.

1.3 The vision of the Customs Department is to serve the Government of the Virgin Islands
and the public with professionalism, fainess, and integrity by, providing quality service,
maximizing the collection of revenue, protecting our Territorial borders and facilitating
legitimate trade efficiently, effectively and economically in order to safeguard the well-being
and security of the entire British Virgin Islands. With a clear and well-articulated vision, the
Customs Department is committed to providing essential services to the persons whom we
serve and with whom we interact, in any context. The Customs Department’s commitment is

as follows:

e To render polite and courteous service;

»  To operate with the greatest degree of fairness and equity;

o To handle each individual’s affair with strict confidence:;

e To perform our duties professionally at all times;

o  To fulfill reasonable requests promptly and accurately;

e To collect only the proper amount of revenue due in accordance with the law; and

e To operate with the greatest degree of transparency and integrity 11



1.4 The Customs Department is a dynamic environment consisting of various units, ten (10)
stations and nine (9) ports with the responsibilities of revenue collection and enforcement. The
Customs Department serves as a blueprint, offering important directions and indispensable
guidance. The Units of the Customs Department also utilizes the principles that are directly

correlated with the revised Kyoto Convention.
1.5 The Customs Department is comprised of the following Units:
(1) Administration Unit, which includes:
(a) Accounts- responsible for budget preparations, refunds, and account payables;

(b) Human Resources — manages, plans, coordinate and direct the administrative
functions of the Customs Department. The Unit oversees work performance,
recruitment, interviewing, training, development, and consults with the Commissioner
of Customs on strategic and succession planning. The Unit is the link between the
Department of Human Resources and the Human Resources Manager of the parent

Ministry (Finance);

(2) Enforcement Unit responsible for enforcing Customs laws other laws and regulations of
the Virgin Islands and liaising with domestic, regional and international counter parts to
gather information used in the fight against local, regional and transnational crimes. The
Enforcement Unit also serves as a liaison between the Attorney General’s Chambers,
Office of the Director of Public Prosecution, Financial Investigative Agency, Royal
Virgin Islands Police Force, Immigration, Airport Authority, BVI Ports Authority, Virgin
Islands Shipping Registry, Conservation and Fisheries and other private stakeholders
(charter companies, shipping companies, courier services etc.). This arm of the
Customs Administration provides guidance to the Flex Team, Marine Task Force, K-9
Unit, Intelligence Unit, Fuel and Concession Unit, Operations Unit, Assurance Unit and

the Customs Automated Processing Systems (“CAPS”) Unit.
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(3) Flex Team — a mobile unit whose primary function is to manage the inspection of
cargo/freight containers entering and leaving the Territory. The Flex Team conducts on-
site supervision and inspection of containers to prevent illicit activities. This specialized
mobile unit is staffed with highly skilled officers (captains, engineers, and mechanics),
who are crossed trained and capable of assisting at any port of entry or on any other
enforcement unit within the Customs Department including the Marine Task Force and

the K-9 Unit.

(4) Marine Task Force — is responsible for protecting the territorial borders, and to fight
against transnational crime (human trafficking, human smuggling, drug and weapon
interdiction, an smuggling commercial goods etc). In addition to the border security
function the Unit enforces other Virgin Islands Laws (Commercial Recreational Vessel
Licenses, Cruising Permits Ordinance, National Parks and Trust, Conservation and
Fisheries Legislation and Virgin Islands Shipping Registry Legislation), assists with
emergency search and rescue and provides training and technical assistance for other
local and regional administrations in the development and maintenance of their own

marine capabilities.

5. K-9 Unit — This Unit was established in 2003 and is one of the most successful K-9 Units
in the region. This Unit provides assistance in the search of contrabands, among other
objectives. Due to the sensitive nature of the role of this Unit, its full capabilities are not
outlined in this position statement. This highly trained Unit also provides assistance and
technical training to local and regional counterparts in the development and maintenance

of their own K-9 capabilities.

6. Intelligence Unit - Utilizes the entire Department’s IT databases (Overseas Territory
Regional Central Intelligence Systems (OTRCIS), Regional Clearance Systems
(RCS) and Customs Automated Processing Systems (CAPS)) and liaise with local,
regional, and international counterparts in gathering and disseminating intelligence,
which is effective in the fight against local and cross border crimes. This Unit works
closely with the Financial Crime Unit of the Royal Virgin Islands Police Force and the
Financial Investigative Unit. It monitors cross border movement of bulk cash and other

monetary instruments. This cooperation is especially important as it helps to proyiige
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mutual protection for the participating countries. In this way, what is beneficial to them

is also reciprocally helpful to the BVI.

Fuel and Concession Unit — responsible for ensuring policies and procedures are
followed for the importation of petroleum products and monitoring all duty-free
concessions (Hotel Aid, Pioneer Status and the Virgin Islands Tourist Duty Free
Concession Acts) at the Cyril B. Romney Pier Park. As it relates to hotel aid and pioneer
status, the Unit liaises with Office of the Premier and is responsible for the clearance

processes of the cruise industry.

Operations Unit — responsible for managing and maintaining all nine (9) Customs ports
of entries within the Territory, securing borders and maximizing collection of revenue by
ensuring all stakeholders are in compliance with the laws and policies of the Customs
Department and other key Government entities (bonds, commercial licenses, cruising
permits, National Parks & Trust fees, environmental levy fees etc.). The Unit also
liaises with the Enforcement Units (K-9, Flex Team and the Intelligence) and ensures

facilitation of legitimate trade.

Assurance Unit — This unit ensures compliance with the laws of the Customs
Department and the effectiveness of revenue collection within the organization. Its main
aim 1s to improve of financial management, establish and maintain sound accounting
procedures and reporting structures for CAPS, Trader Declaration Unit, and the National

Risk Assessment Implementation Team.

a. Internal Audit Unit

There is no relation to the Office of the Auditor General. This Unit is responsible for the
implementation of recommendation made by the Auditor General or the Office of the
Director of Internal Audit.

monitors the effectiveness of the internal controls and Officers to mitigate opportunities for
corruption (theft, fraud, abuse of powers etc.);

gather and disseminate information for the Central Statistics Unit to assist the decision
making of the powers that be;

Assist enforcement with compliance checks to ensure stakeholders are in compliance with
Customs laws and policies;
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v’ Assist with revenue recovery and post audits; and

v" Reviews refund applications, processing and collection of partial payments, internal audit
and ensure compliance of laws.

b. Customs Automated Processing Systems (CAPS) Unit — This Unit automates the
receiving of Customs Declarations, which includes all imports, exports and bonded goods
processes. The structure which was developed through the Customs Reform and Modernization
Programme, 2000 continues to evolve and reform in line with the principles of the revised Kyoto
Convention that was entered into force on February 3™ 2006. This International Convention on
the simplification and harmonization of Customs procedures (as amended), is the blueprint for
modern and efficient Customs procedures in the 21* century. The revised Kyoto Convention
promotes trade facilitation and effective controls through its legal provisions that details the
application of simple yet efficient procedures. The Convention elaborates on several key

governing principals such as:

o Transparency and predictability of Customs actions;

° Standardization and simplification of the goods declaration and supporting documents;
° Simplified procedures for authorized persons;

° Maximum use of information technology;

© Minimum necessary Customs control to ensure compliance with regulations;

° Use of risk management and audit based controls;

e  Coordinated interventions with other border agencies; and

° Partnership with trade.

The CAPS unit is comprised of IT professionals (Programmers and Data Entry Clerks etc) for
monitoring and developing the system, giving network support to stakeholders, maintaining and
upkeep of IT equipment in collaboration with the Department of Information Technology and

assists the department with the implementation of new systems.

10. Trader Declaration Unit is responsible for reviewing all entries through CAPS and

ensures declarations are made and proper revenues calculated.
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11. National Risk Assessment Implementation Unit - implements recommendations made
to systems to help improve effectiveness in combatting money laundering, terrorist

financing, proliferation and corruption.

1.2 What processes and systems are in place to monitor effectiveness of the Customs
Systems?

2.1. The Internal Audit/Assurance Unit monitors the effectiveness of the Customs
Department. Once information is referred to the Internal Audit/ Assurance Unit through the
Commissioner of Customs, it will review the complaints/allegations against the requirements of
the Customs Department and develop, where necessary, a Post Audit Team to investigate the
/complaint. These complaints/allegations can include allegations of corruption, fraud, and
irregularities, the Internal Audit/Assurance Unit also conducts compliance audits, as part of the
annual audit plan and develops post audit strategies, which ensures the protocols of Public
Financial Management Act, 2004 are followed and observed. To monitor the effectiveness of
officers in carrying out their duties, review is conducted of the strategic plan, output budgeting,
role profiles and performance appraisals. All officers are also guided by the Customs Act.
Where the Internal Audit/Assurance Unit discovers evidence of corruption, fraud irregularities
etc. being investigated this is reported to the Financial Secretary, the Attorney General’s
Chambers and or the Director of Public Prosecutions, depending on the nature of the evidence

discovered.

2.2 To monitor the effectiveness of officers in carrying out their duties this Unit reviews the
strategic plan, output budgeting, role profiles and performance appraisal. All Officers are
guided by the Customs Act. In addition, if further support is required during investigative
processes, this Office will seek the assistance of the Office of the Director of Internal Audit

Department and the Office of the Auditor General.
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2. What particular responsibilities do you have, as the Commissioner of Customs, in the
BVI?

31 As the Commissioner of Customs in the BVI my duties are outlined under Part I of the
Customs Management Act. The Commissioner is charged with the following responsibilities:

(a) the management, supervision and control of Customs;

(b) the collection and accounting of customs revenue;

(¢) the care of public and other property under customs control, but without having to account
for loss thereof unless the loss is due to the Commissioner’s personal default;

(d) any other enactments relating to any assigned matter.

3.2 Within the overall structure of Government, the Customs Department is also responsible
for the collection and security of the revenues along with the control of all imports and exports to
and from the Territory. The primary responsibility of the Commissioner of Customs is border
protection and to ensure that the Department meets its goals and targets of revenue collection
annually. This is accomplished by ensuring that there are systems in place to secure and protect
Government revenues. In conjunction with this, the department assesses and make the
appropriate collection of import duties, ensures that commercial licenses are up to date and
discourages and safeguards against illicit activities and violators of the Act. For Border Security,
the Customs Department liaises closely with all other law enforcement agencies in the BVI
(Police, FIA Immigration, Fisheries) and work closely with the BVI regional and international
counterparts to prevent transnational crimes and monitor cross border movement of vessels,

goods and people.

X What particular responsibilities do you have, as the Commissioner of Customs in
respect of detecting and investigating corruption, abuse of office or other serious
dishonesty that may have taken place in public office within the Customs system in
recent years?

4.1 My responsibilities are to ensure that the systems utilized by the Customs Department to
detect corruption (when Officers engage in dishonest or fraudulent activities), abuse of office
(using the office to advance matters for personal gain) and other serious dishonesty etc are
confidential, effective, and trustworthy to encourage the flow of information by Officers,
domestic whistle blowers and external intelligence. When officers, whistle blowers or other
stakeholders bring matters such as potential corruption, abuse of office or other serious

dishonesty, that may have taken place in the Customs Department to my attention, or where I
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observe this firsthand, my responsibility is to ensure that the assurance unit is made aware of this
expeditiously to gather relevant information from the IT systems and disseminate for further

investigation.

3.2 Secondly, depending on the nature of the suspicious activity the Enforcement Unit will be
asked to assist by investigating the activity, which will then be passed to the Commissioner of
Customs for review. Any complaint of misconduct, abuse of office, corruption or other serious
dishonesty will be forward to the Attorney General Chambers, Royal Virgin Islands Police
Force, Office of the Director of Public Prosecutions, Financial Investigative Agency for further

investigation.

3.3 Further, any allegation of misconduct, abuse of office, corruption or other serious
dishonesty made against a Customs Officer, it will be my responsibility in accordance with the
General Orders 3.6 and 3.7, Service Commissions Act, 2011, Service Commission Regulations
2014 and Devolution Regulations, 2008 to forward to the Department of Human Resources

through the parent Ministry (Finance) headed by the Financial Secretary for further action.

4. What processes and systems are in place to detect and investigate matters relating to
corruption, abuse of office or other serious dishonesty that may have taken place
within the Customs system in recent years?

5.1 The processes and systems that are in place to detect matters relating to corruption, abuse
of office or other serious dishonesty that may have taken place within the Customs Department

in recent years include:

1, segregation of duties using the Customs Automated Processing Systems (CAPS);
Regional Clearance Systems (RCS);

Overseas Territory Regional Central Intelligence Systems (OTRCIS)

whistle blowing procedures for other Officers or the Public; and

rotation of Customs Officers at the various ports of entries and Units;

revenue audits of all stations and teams (random and investigative audits);

e AR

compliance audits of all stations and teams (ensuring Officers and stakeholders adhere to
all laws and policies);
8. reporting and disclosure of interests (in accordance with Section 8 of the CMDA), which

include:
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(a) owns, either in whole or in part, any vessel or aircraft engaged in trade,
(b) acts on behalf of the owner of any vessel or aircraft engaged in trade,
(¢) imports or is concerned in the importation of any merchandise for sale, or

(d) acts on behalf of an importer or an importer’s agent in the preparation of an entry or
any other document required under this Act in respect of the importation of goods,
commits an offence and is liable on summary conviction to a fine not exceeding ten
thousand dollars;

9. Training on various sections of laws (CMDA and the Money Laundering and Terrorist

Financing Act, and FATF 40 recommendations).

5.2 The Customs Department has a zero-tolerance approach and operates transparently. Once
corruption and abuse of office or other serious dishonesty is detected using the monitoring
systems mentioned above, the matter is referred to Internal Audit/Assurance and Enforcement
Units for further investigation. Any type of business conducted outside regular operational

procedures will be identified, flagged, investigated and forwarded to relevant agencies.

5. What, if any, challenges have there been/are there in relation to detecting and/or
investigating matters relating to corruption, abuse of office or other serious
dishonesty that may have taken place within the Customs System in recent years?

6.1 The challenges include limited investigative resources and limited human resources. The
Customs Department is forced to rely on other agencies (AG Chambers, RVIPF, FIA and DPP
etc) with specific skill sets, who may not view Customs matters as priorities because those
agencies have their own challenges/cases and/or may not be familiar with the Customs Act,
systems and other Laws.  The Customs Department continues to be challenged with respect to
succession planning, completion of strategic objects and goals due to the loss of several Customs
officers due to retirement and relocation after Hurricanes (Irma and Maria, 2017) coupled the

external hiring moratorium,
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7.1

7.2

What do you, as the Commissioner of Customs, consider to be the strengths and
weaknesses of the Customs system in the BVI?

Strengths:

The department operates within the framework of transparency;

Expertise of human resources ( institutional knowledge of Customs Officers);
Legal framework;

IT system (CAPS, RCS);

International/Domestic representation and relationships;

Maritime Assets, Automobiles and IT;

Confidence the stakeholders has in this organization;

In house Customs certified Trainers (post audit, K-9, captains, engineers, management
ete.);

High morale;

Cadre of local employees very familiar with our territory;

Cadre of local employees intimately familiar with our culture and traditions;
A number of employees who wish to make the profession a lifetime career;
Genuinely dedicated employees;

Commissioner’s willingness to accept and respond to constructive observations or

criticisms and adopt to change.

Weaknesses:

IT Infrastructure;
o Shared IT servers;
o Network connectivity;
o Shared IT expertise;

Blanket policies by Ministry of Finance and The Human Resources Department restricts
law enforcement without considering the structural and operational functionalities of this
complex organisation with dual responsibilities (daily revenue collection and border
security);

o Lengthy processes due to stringent policies and handling of HR matters;

oLack of human resources information sharing to department heads in a timely
manner;

o Lack of uniformity of handling human resources matters;

Budgetary restrictions which limits and delay the functions of the Customs Department;
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8.1

8.2

A lack of a locally based training academy or similar organization with particular focus
on Customs specialties.

What steps do you, the Commissioner of Customs, consider should be taken to
ensure that the strengths and weaknesses you have identified can be maintained or
remedied respectively?

I consider the following steps should be taken to ensure maintenance of our strengths and

the corrections of our weaknesses:

Recommendations:
Customs Department should be made a statutory body with board members consisting of
the Attorney General, Financial secretary, Deputy Governor, Commissioner of Customs

and Director of Financial Investigative Agency to ensure

o Customs processes are handled timely;

o eliminate the limitations of blanket polices;

o In house legal counsel to give advice, assist with investigations and prosecute
offenders timely.

Modernization of outdated legal framework (Acts and Regulations);

Continuous cross training to maintain expertise and encouragement of self-development;
Independent network and servers to improve risk management and systems;

Ability to lead our own law enforcement investigations;

Proper in-house legal representative versed in Customs Laws;

Continue to be the benchmark for the other regional agencies;

Continue to be utilized as the pilot programme for many law enforcement initiatives
identified through CCLEC;

Continue to build local, regional and International relationships by information sharing;
Continue to increase capabilities by capacity building;

Continue to operate in a transparent environment in line with the vision and mission of
the Customs Department;

Ensure effective collection of revenue and proper inspection of imported goods;
Continuous retraining in line with the succession plan.

Some blanket policies should not apply to Law Enforcement Agencies;

Human resources has too many restrictions which delays in hiring and disciplining;
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Ministry of Finance funding process/budgetary processes are lengthy;

Ensure that the process of establishing a Customs Courier Cargo Distribution Center is
completed in a timely manner so that the policies and procedures in place for collecting
government revenues help to guarantee a smooth functioning;

Develop the local Law Enforcement Training Academy for all Law Enforcement
Agencies.
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION OF INQUIRY 2021
AND THE COMMISSION OF INQUIRY ACT (CAP 237) ("the Act")

SUBMISSIONS: legal basis for the partial payment programme and interpretation of section
103 of the Customs Management and Duties Act 2010

AND BUNDLE OF AUTHORITIES OF THE ATTORNEY GENERAL
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION OF INQUIRY

2021

AND THE COMMISSION OF INQUIRY ACT (CAP 237) ("the Act")

Submissions: legal basis for the partial payment programme and interpretation of section

103 of the Customs Management and Duties Act 2010

1. These submissions have been prepared on behalf of the Attorney General in response to
the letter from the Commission dated 6 September 2021 (the 'Warning Letter').

2. The specific questions raised by the Commission are addressed in turn below. References
to the accompanying bundle are given by Tab and page number as follows [Tab/Page].

Question 1 As a matter of law on what legal basis or under which legislative provisions(s)
was the partial payment programme introduced and what date;

3. Based on the instructions received by the Commissioner of Customs, we are unable to
accurately state the date on which the partial payment programme (“the Programme”)
was introduced.

4. Priortothe proclamation of the Customs Management and Duties Act 2010 (See Statutory
Instrument No 6 of 2011) [Tab 6/Page 163], the legal basis for the Programme appears to
be derived from sections 17,18 and 64 of the Customs Act Cap 104 Revised Laws of the
Virgin Islands 1991/Tab 4/Page 123-151]. For ease of reference, the sections are set out

as follows:

17. Subject to such conditions as may be prescribed by way of bond and
otherwise, Customs may give an importer permission to move uncustomed
goods within the area of any port or from any port to any specified place within
the Virgin Islands.

18. Subject to the provisions of section 17, imported goods shall not be
released from the port of their arrival until such foods have been entered and-

(a) found not liable to duty; or
(b) full duty thein has been charged and paid; or
(c) security has been given in prescribed form

64. Whenever the payment of any duty or other Customs charge in respect of
any goods is for any reason deferred upon any condition or the happening of
any event, Customs may require from the importer or owner of such goods,
delivery of a bond in such form as may be prescribed, securing the payment of
such duty or charge upon the same becoming payable.
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Question 2 As a matter of law on what legal basis or under which legislative provisions(s)
has the partial payment programme operated since its introduction through to date;

5. After the introduction of the Customs Management and Duties Act 2010 (“the Act”) [Tab
5/Page 152-162], the legal basis for the Programme appears to be sections 51 and 103 of
the Act which for ease of reference which provides that

51. Without prejudice to any other provision of this Act, the
Commissioner may authorise the removal of goods from a
warehouse subject to any conditions and restrictions the
Commissioner may think fit to impose, without payment of duty,
but where any condition or restriction imposed under this section
is contravened or not complied with, the goods are liable to
forfeiture.

103. (1) Without prejudice to any express requirement as to
security provided for by or under any other customs enactment,
the Commissioner may, if he or she considers fit, require a person
to give security by bond or otherwise in the form and manner the
Commissioner may direct, for the observance of any condition or
restriction in connection with an assigned matter. (2) A bond taken
for the purposes of an assigned matter (a) shall be taken on behalf
of the Government; and (b) may be cancelled at any time by the
Commissioner or by the order of the Commissioner

Question 3 In section 103 of the Customs Management and Duties Act 2010, what is meant
by the terms “security by bond or otherwise” and “for the observance of any condition or
restriction in connection with an assigned matter”.

6. The Act does not contain any specific definition of the term “security by bond or
otherwise”. However, it is settled law, that a useful starting point in the interpretation of
statues is to examine and interpret the words in their natural and ordinary sense. The
court can only depart from the literal rule where the outcome of its strict application is
one of absurdity. (see Duport Steels Ltd & Others v Sirs & Others [1980] 1 All ER 529 at
541) [Tab 2/Page 14-39].

7. The Oxford Concise Dictionary (9% Edition) [Tab 7/Page 164-165] defines the word
“security” as “a thing deposited or pledged as a guarantee of the fulfilment of an
undertaking or the repayment of a loan, to be forfeited in case of default”. It is submitted
that the term “security” in the context of section 103 of the Act should be given this
interpretation.

8. Itis further submitted that the meaning of the term “security by bond or otherwise” is to
be interpreted with reference to the ejusdem generis rule of statutory interpretation.

9. This rule applies where a statutory provision or written instrument particularises two or
more species of persons or things and all of the particularise species share essential
characteristics from which a common genus can be identified, if the particular words
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which particularise the species are followed by general words, this is usually an indication
of a legislative or contractual intention to confirm the general words to persons or things
of the same species as those particularised.

10. As per Lord Diplock in_Quazi v Quazi [1980] AC 744 at pages 807,808 [Tab 3/Page 40-
122].

“As the Latin words of the label attached to it suggest, the rule
applies to cut down the generality of the expression “other” only
where it is preceded by a list of two or more expressions have more
specific meaning and sharing some common characteristics from
which it is possible to recognise them as being species being to a
single genus and to identity what the essential characteristics of
that genus are. The presumption then is that the draftsman’s mind
was directed only to the genus of things indicated by the specific
words’ and that he did not by his addition of the word “other” to
the list, intend to stray beyond its boundaries, but merely to bring
within the ambit of the enacting words, those species which
complete the genus but have been omitted from the preceding list
either inadvertently or in the interests of brevity.”

It is submitted that the ejusdem generis rule applies in the instant case even though
one is attempting to deduce a genus or class of items from a single item mentioned
in the legislative provision.

11. Alternatively, if the ejusdem generis rule does not strictly apply, in view of the structure
of section 103, refers to 'security' of which a 'bond' is one type. Other examples of security
should therefore fall 'within the same area' as a bond (see Director of Public Prosecution

v Jordan [1976] 3 all ER 775 at 780) [Tab 1/Page 1-13].

12. In accordance with the principles laid down in Quazi and Jordan it is submitted the term
“security by bond or otherwise” should be read to render the provision applicable to the
provision of other forms of security of a similar nature.

13. Applying the literal rule of interpretation to the term, “for the observance of any condition
or restriction in connection with an assigned matter” seems to refer to the conditions or
restrictions that may be imposed by the commissioner for the purposes of enforcing the
bond obligation or security.

Dated this 15 day of September 2021

Fiona Forbes Vanterpool (Mrs.)
Principal Crown Counsel
for Attorney General
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION OF
INQUIRY 2021
AND THE COMMISSION OF INQUIRY ACT (CAP 237) ("the Act")

Further Submissions: legal basis for the partial payment programme

1. These submissions have been prepared on behalf of the Attorney General following the
hearing on 22 September 2021 (the "Hearing") at which the Commissioner of Customs,
Mr Wade Smith, gave evidence in relation to the Partial Payment Scheme. They
supplement the Attorney General's Legal Submissions on 15 September 2021.

2. During the course of the hearing, the Commissioner remarked that the Attorney General's
view as to the partial payment scheme was 'no higher' than that there was an argument
that there was a lawful basis for the scheme. For the avoidance of doubt, the Attorney
General considers that ss 103 and 51 of the Customs Management and Duties Act 2010
(the "Act") provide a clear legal basis for the scheme.

3. Itis noted that the Auditor General's Report dated 18 April 2015 in relation to the Partial
Payment Scheme stated that the "Customs Depariment was unable to provide any official
authorization, supporting legisfation or regularisation legitimising the practice”, which might
be taken as suggesting that the Customs Department was not aware of a legal basis for
the scheme.

4. However, the Auditor General's Report does not state what was requested in this regard,
or to whom any such request was made. Certainty, Mr Smith's positive evidence was that
he did not think any such request had been made to him, whether by the Auditor General
or his staff who were dealing with the audit (see Day 38, page 14, line 21). The Attorney
General is not aware of any documentary evidence to demonstrate that such a request
was made and went unanswered, and to her knowledge the Auditor General has not
provided disclosure of underlying documents on this point. Furthermore, Mr Smith gave
clear evidence as to what he considered to be the basis for scheme (see Day 38, page 15
onwards).

5. As well as considering that ss. 51 and 103 provide a legal basis or the scheme, Mr Smith
was also of the view that the following sections provided legal authority for the Partial
Payment Scheme:

a. Section 20(1): "The Commissioner may give general or specific directions as
to the manner, conditions and restrictions that goods fo which this section
applies are to be moved within the limits of a customs port, approved wharf,
cusfoms airport or customs area, between any of them, or between any of them
and any other place."”

b. Section 54(1): “The Commissioner shall raise, levy or collect on goods... "

{emphasis added).

6. Furthermore he cited the following sections as demonstrating that there must be a power
to release goods without having first required payment, because the Act envisages
scenarios where actions for recovery are required:
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Executive Summary

1.

Customs Management and Duties Act 2010 (the Act) provides a tariff under which all imports
fall. Duties payable under the Act have to be paid to Customs before the goods are released to the
importer.

The partial payment system was introduced on an unofficial and piecemeal basis to accommodate
importers who had difficulty paying the full amount of duty assessed. This was initially done by
referral of the Financial Secretary and at times elected representatives. Currently all applications
are made directly to the Commissioner of Customs who approves or denies the request.

Importers who are approved are required to sign an agreement which outlines terms of repayment
and provisions for recovery in the case of a default.

Although the provision for partial payments is not publicized, there has been a steady increase in
its use. The facility is being used by private individuals and established companies.

There has been a steady rise in delinquent payments over the years. At the time of the audit
examination an amount of $486,125 was over ninety days past due.

Several importers pay only the initial down payment required to release the goods then refuse to
honour the installment payments to amortize the balance of the import duties. In other cases
importers commence payment of the installment amounts but do not complete payment of the
debt.

Importers with delinquent accounts have been granted additional credit terms on other imports
without being required to clear their prior debt.

The Department has been faced with challenges in securing collection as reminders are
ineffective and no legal action has been pursued to effect recovery.

Towards Greater Accountability
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Audit Scope, Objective and Methodology

1. The audit comprised of a review of the partial payment system for import duties in operation at
the HMS Customs Department.

2. The objective of this audit is to examine how the program was started, the process of granting a
payment plan, and whether the program is being used for its intended purpose.

3. In carrying out our investigation we obtained information from:
i. Interviews with key staff at the Customs Department.
ii. Accounts files and computer data held at the Customs Department
iii. Ministry of Finance
iv. Premier’s Office
v. JDE System and Treasury Accounts

Background
4. The Customs Department is tasked with the dual role of border defense and revenue collection.
5. All goods which are imported to, or exported from, the territory must be declared to Customs.

The imports are required to be declared using the Computer Automated Processing System (CAPS)
Custom’s Trade Declaration form (HMC12). This requirement does not apply to postal parcels and goods
classified as passenger’s baggage. Imports are subject to the conditions and tariffs set out in the Customs
Management and Duties Act 2010 (the Act).

6. Duties payable are provided in Schedule 4 of the Act and exemptions in Schedule 5. There are, in
addition, other legislation under which certain specified imports are allowed entry duty-free. These
include:

i. Cap 297 Pioneer Status — This grants exemption from import duties on items used in the
operation of a pioneer service or enterprise for ten years.

ii. Hotel Aid Ordinance Cap 290 — Grants exemption from duties for building materials and hotel
equipment, as specified in a license granted to a hotel, for use in the construction, expansion,
and operation of the hotel.

iii. The Customs Management and Duties (Amendment) Act, 2011 — Grants exemption on import
duties of certain building materials to first time home and office builders, hotels, and villas
investors.

7. Duties assessed under the Customs Management and Duties Act 2010 must be paid to Customs at
the port of entry before the items are released to the importer.

8. The system of partial payments for import duty was introduced in 1998 by the Department to
facilitate individuals and companies with demonstrated difficulties in meeting the full amount of duties
assessed on imported items. The Customs Department was unable to provide any official authorization,
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supporting legislation or regulation legitimizing the practice. The files however point to directives from
the Financial Secretary and elected representatives instructing the Department to provide this assistance to
named individuals.

9. As the demand for this facility increased the Department found it necessary to implement a
process to monitor collections and safeguards to protect against revenue losses.

The Process

10. An importer who wishes to use this facility is required to make a direct (verbal) request to the
Commissioner of Customs. There is no standard application form. The T-12 is submitted to the
Commissioner to evidence the amount of duty assessed. The Commissioner endorses the importer’s T-12
to signify approval and refers the individual to the Customs Internal Audit Unit which is responsible for
administering the partial payment accounts.

11. The Customs Internal Audit Unit prepares a “Request for Duty Amortization” agreement which
details the amount of duty to be paid, monthly payments and other terms of the arrangement. This
agreement, among other things, authorizes Customs to put a lien on the importer’s estate in the event that
the individual dies before the debt is repaid in full. The agreement has to be signed by the importer, the
Commissioner and a witness.

12. Where the transaction involves a vehicle or heavy equipment a “Record of Interest” letter is also
prepared to be signed by the parties. This is intended to give the Department of Motor Vehicles the
authority to block any transfer if the importer cannot produce a Customs certification that the import
duties have been paid in full.

13. The importer is required to make a down payment of the assessed duties (50% requested) and the
balance is amortized in the agreement over a 6 to 12 month period.

14. After the paperwork is completed and the deposit is paid the importer takes the stamped
documents to Customs’ office at Port Purcell and the goods are released.

15. As a general rule, the partial payment facility applies only for identifiable items like vehicles and
heavy equipment. These usually carry a vehicle identification number (Vin #) that makes it easy to
identify if a seizure has to be implemented. Other large or expensive items like elevators and walk-in
freezers have also been allowed.

16. At the time of the audit review there were approximately one hundred and fifteen customers on
the import duty partial payment plan. Government employees are requested to sign a salaries deduction
consent form that allows for deductions to be made directly from their salaries and applied to the debt.
Notwithstanding, the list of delinquent importers include a number of public servants, indicating that
salary deductions were not applied across the board. Other individuals pay cash/cheque directly to the
Customs Internal Audit Unit and established businesses are asked to pay using post-dated cheques to
cover the payment period. All funds collected from these transactions are deposited to Account No. 2330-
415110 — Import Duties.
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Debt Collection

17. Since inception, the popularity of the program has steadily increased as has the number of
delinquent accounts. Customs Internal Audit Unit is responsible for collecting payments, issuing receipts,
updating client records and generally administering the accounts.

Debt Monitoring System

18. Initially an excel spreadsheet was used to manage the outstanding client balances but since 2004
the unit has been using an independent module of the JDE Government’s Computerised Accounting
System for this purpose. The excel spreadsheet is still being updated and kept parallel to the JDE records.

19. Examination of the two systems revealed several discrepancies in the records which are shown in
Appendix 1. These included:
i. Differences between the outstanding balances recorded in JDE and those shown on
spreadsheet for several importers;

ii. Accounts which were shown as paid off on the spreadsheet but carried outstanding
balances in JDE records;

iii. Several accounts with negative balances in the JDE records indicating possible
overpayment or, more likely, incomplete recordings;

iv. Individuals with duplicate accounts in the JDE records.

Delinquent Accounts

20. Delinquent customers were comprised of businesses, businessmen, government workers and
private individuals. Each is issued a reminder initially by telephone, then later in writing. The department
has not to date pursued any court action to enforce payment of delinquent accounts.

21. The delinquent accounts were caused by:
i. Importers who paid only the down payment to release the goods, and never honored the
agreed payment plan for the outstanding balance. Appendix 2 refers.

ii. Importers who commenced the installment payments but did follow through to complete
payment of the debt. Appendix 3 refers.

iii. Importers with existing delinquent accounts who were granted additional credit terms on
other imports without being required to cover their prior debt. Appendix 4 refers.

22. In addition to the foregoing, there were two importers who had been granted a payment plan on
the premise of a pending application for pioneer status. No pioneer status was granted and duty was still
outstanding. Another two individuals refused to make payments claiming that the outstanding import duty
should be set off against amounts owed to them by the Government.
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23. Difficulty in securing collections was at times compounded by importers selling the items thus
rendering the seizure option impracticable. Customer accounts established between 2004 and 2008 do not
have the necessary authorization forms to enable seizures.

24, The pervasiveness of client non-payment suggests that the programme is being abused and
possibly being used as a method to evade paying full duty.

25. At the time of the audit examination a total of $there was more than $300,000 owed on delinquent
accounts.

Commercial Clients

26. The programme began as an initiative to accommodate individuals and small businessmen by
facilitating payment of substantial import costs via installment payment. It now includes a number of
established businesses. In some of these cases outstanding balances are so substantial that the Customs
Department can be said to be financing business activities rather than securing government revenue.
Some of these can be seen in the appendices previously mentioned.

Conclusion

27. The partial payment facility for import duty was introduced without any legislative or regulatory
authority and has grown as a financing tool for importers. The facility has suffered a number of
delinquent accounts from private individuals and businesses alike resulting in a loss of a substantial
amount of revenue to the Government. There are, in addition, indications that persons may be using it to
avoid full payment of import duty. There is a need to regularize the process which would allow for better
vetting of applicants for eligibility and provide other enforceable collection routes.
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Recommendations
1. The partial payment system for import duty needs to be reviewed, and if considered beneficial, it
should be developed and standardized with respect to:
a. Application and approval process;
Terms for repayment;
Security and collateral,;
Procedures for recovery of delinquent balances;
Commercial and personal applications;
Interest rate applied to balance (not currently done);
Other special cases (eg. Companies claiming pioneer status)

@ ™o oo o

2. It should then be regularized through the Ministry of Finance with the guidance and assistance of
the Attorney General Chambers.

3. Government employees with delinquent balances should have the amounts deducted from their
salaries in regular installments. Payment by salary deductions should be made standard for public
servants.

4. No additional facility should be granted to importers with delinquent accounts. Importers should
be required to clear their existing balance before another facility is approved.

5. Only items that can be impounded, repossessed and resold should be the subject of a partial
payment facility. This includes readily identifiable items like vehicles, heavy equipment, boats
and the like.

6. The Customs Department should intensify efforts to recover delinquent amounts. Where
necessary, the balances should be referred to the Attorney General’s Chambers for advice and
action.

7. The partial payment facility should not be used as a financing tool for established businesses or
others. This deprives the government of funds needed for development and results in an
understatement of import duty in the records.

8. Inconsistencies and duplications in the JDE module that is being used to record and manage the
outstanding balances and payments should be corrected, if necessary, with the assistance of the
government’s Department of Information and Technology. Improved accuracy is required for
reliable reports.

Sonia M Webster
Auditor General
British Virgin Islands
18 April 2015
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Appendix 1
Importer Accounts with Balance Discrepancies

Name JDE Spreadsheet Difference

Allen, Ronnie 3,595.80 - 3,595.80
Baptist, Avery 524.35 - 524.35
Baronville, Denver 550.00 - 550.00
Benjamin, Charles 3,194.58 - 3,194.58
Billy, Marva 2,011.40 2,111.40 100.00
Bobby's Market Place 26,971.53 7,971.53 19,000.00
Bougainvillea Clinic Ltd - 1,513.39 1,513.39
Bougainvillea Clinic Ltd - 9,359.42 9,359.42
Buck's Food Market 2,280.04 - 2,280.04
Chalwell, Brandon 3,452.54 - 3,452.54
Chinnery, Darlene 910.60 - 910.60
Christopher, Nadia 455.40 - 455.40
Christopher, Selvin 338.00 638.00 300.00
Compurich Printing Services - 276.63 276.63
Crabbe, Dion 49,402.80 32,000.60 17,402.20
Dawson, Kieran 6.00 - 6.00
Dawson, Stanley 1,050.00 - 1,050.00
Donovan, Erlene 2,663.97 2,263.97 400.00
Donovan, Kisha 175.00 - 175.00
Douglas, Carlwell 410.00 240.05 169.95
Edwards, Ishma 5,769.40 - 5,769.40
Fahie, Brian 250.00 - 250.00
Frett, Wilton 227.04 - 227.04
George, Clifford 750.00 - 750.00
George, Rudy - 2,573.08 2,573.08
George, Rudy - 6,946.33 6,946.33
Georges, Elton 4,112.07 - 4,112.07
Georges, Jameal 127.83 - 127.83
Green, Alicia 4,025.50 - 4,025.50
Hodge, Claudia 1,198.00 - 1,198.00
Leonard, Richard 2,206.90 - 2,206.90
Lettsome, Ashford - 401.92 401.92
Lettsome, Ashford - 1,859.00 1,859.00
Lettsome, Leslie - 2,480.00 2,480.00
Lettsome, Leslie - 3,547.48 3,547.48
Lettsome, Quincy 2,935.34 - 2,935.34
Levons, Joel 587.33 - 587.33
Martin, Yvette - 400.00 400.00
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Name JDE Spreadsheet Difference
Mitchell, Donna 271.66 - 271.66
O'neal, Wayne 4,735.72 - 4,735.72
Penn's Heavy Equipment 2,426.67 - 2,426.67
Pickering, Kimball 1,697.47 1,247.48 449.99
Richardson, Wilbert 276.63 - 276.63
Rosan, Joseph 3,989.43 - 3,989.43
Rosewood 18,335.83 - 18,335.83
Rymer, Suzanne 1,000.00 - 1,000.00
Scatliffe, Armenio 3,967.68 - 3,967.68
Scatliffe, Chantal 898.80 - 898.80
Scatliffe, Darwin 18,960.17 7,709.17 11,251.00
Sebastian's Transport - 3,000.00 3,000.00
Smith, John 6,000.00 - 6,000.00
Smith, Lester 199.34 - 199.34
Smith, Mario 1,000.00 - 1,000.00
Sprint Courier Services 13,673.90 18,900.00 5,226.10
Stoutt, Dariel 2,510.92 2,321.85 189.07
Stoutt, Elvin 2,300.00 - 2,300.00
Stoutt, Ileta 16.66 - 16.66
Thomas-Christopher, M 1,773.17 - 1,773.17
Thompson, Alford 530.80 - 530.80
Triple "L" Heavy Equipment 6,027.48 - 6,027.48
Vanterpool, Vernon 300.00 - 300.00
Virgin Islands Motors 29,512.32 - 29,512.32
Walters, Franklyn 1,958.50 - 1,958.50
Wattley, Byrtil Bern 121.11 - 121.11
West End Car Rental 3,163.81 - 3,163.81
Wilkins,Huggins, Stacia 2,395.40 - 2,395.40

Source: Government Computerised Accounting System (JDE System) and Customs Records
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No Payments Made after Initial Down-Payment

Appendix 2

Original Down Outstanding
Importer Name/no. Date Amt payment balance
Bernier Kent 12/24/2013 1,867.21 667.21 1,200.00
Choucotou Jr. Marlon 05/10/2013 13,378.00 1,378.00 12,000.00
Christopher Alvin 10/09/2013 8,044.80 3,044.80 5,000.00
D & B Trucking Co. 08/02/2007 66,263.65 11,100.00 55,163.65
Elmo Connor/Ricky 12/15/2004 5,809.10 2,000.00 3,809.10
Forbes Vern 7/19/2007 5,549.13 3,500.00 2,049.13
Frett Clifton 11/11/2013 1,459.24 250 1,209.24
Green Alicia 1/19/2009 4,025.50 4,025.50
Ground Works BVI 06/08/2010 8,539.50 2,674.86 5,864.64
Harrigan Patrick 12/16/2013 400.83 100.83 300
Hodge Omar 11/08/2013 11,585.00 5,000.00 6,585.00
James Austin 7/21/2008 2,972.85 1,054.21 1,918.64
Lettsome Lucia 7/23/2007 8,882.80 2,739.08 6,143.72
Liburd Kelvin 8/22/2013 5,021.75 1,021.75 4,000.00
Nibbs Cayma 06/06/2011 5,000.00 4,000.00 1,000.00
Parker Lovell 07/01/2008 2,324.86 1,225.00 1,099.86
Penn's Heavy Equip. 10/01/2011 4,240.00 1,813.33 2,426.67
*Pickering 8/27/2012 6,910.80 3,710.80 3,200.00
Walters Franklyn 6/18/2013 4,458.50 2,500.00 1,958.50
Walters Wayne 3/24/2010 6,904.53 835 6,069.53
Wards Electrical 08/10/2007 1,639.85 139.85 1,500.00
Wilkins-Huggins Stacia 5/22/2013 2,395.40 2,395.40
World Furniture 08/10/2007 5,689.02 336.69 5,352.33

*Incomplete Name in Records
Source: Government Computerised Accounting System (JDE System)
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Appendix 3
Commenced Payments But Did Not Complete
Down Other

Customer Name/ No. Date Ori. Amt Payment Payments Balance

Allen Ronnie 03/08/2006 6,533.00 1,738.60 1,198.60 3,595.80
Auto Sales & Parts 7/07 -11/13 558,565.92 105,243.11 447,322.81 6,000.00
Blyden Brian 12/07/2006  11,149.00 990.00 7,000.00 3,159.00
Baptiste Avery 1/25/2012 2,048.70 1,000.00 524.35 524.35
Baronville Denver 05/04/2011 8,008.40 1,941.90 2,766.50 3,300.00
Billy Marva 12/17/2007 6,430.94 2,669.55 1,050.00 2,711.39
Brathwaite Juliet 10/20/2006 5,896.24 1,302.24 3,370.40 1,223.60
Bucks Food Market 10/20/2011 6,040.05 3,000.00 760.01 2,280.04
Christopher Selvin 5/23/2005 10,694.99 3,394.75 5,644.48 1,655.76
Crabbe Titus 10/15/2004 4,728.07 1,728.07 2,000.00 1,000.00
Carter Leonise 07/02/2007 1,068.67 400.00 100.00 568.67
Chalwell Clyde 9/23/2008 74,442.41 14,442.41 51,500.00 8,500.00
Chalwell Brandon 05/08/2012 7,687.05 1,000.00 2,120.00 4,567.05
Chinnery Sendrick 09/12/2013  11,052.21 656.84 7,895.37 2,500.00
Chinnery Darlene 11/08/2011 3,910.60 500.00 2,500.00 910.6
Choucotou Marlon 7/29/2009  10,705.29 3,000.00 1,205.29 6,500.00
Collins Annette 09/04/2007 3,066.15 1,135.15 1,823.60 107.4
Corea Derrick 02/11/2009 7,954.20 504.2 2,500.00 4,950.00
Dion Crabbe 10/04/2010 91,007.13  21,384.11 17,220.22 52,402.80
Donovan Erlene 3/22/2005 5,213.97 1,500.00 1,450.00 2,263.97
Davis Brian 05/03/2013 1,636.61 400.00 300.00 936.61
Edwards Ishma 10/24/2012  10,269.40 2,000.00 2,500.00 5,769.40
Elite Superette 1/14/2008 5,928.20 500.00 3,656.92 1,771.28
Enos Car Rental 7/29/2011 6,025.57 525.57 4,500.00 1,000.00
Evans Khoy 01/04/2012  10,841.60 5,081.60 3,380.00 2,380.00
Francis Michiko 7/19/2007 6,378.60 500.8 5,700.00 177.8
Fahie Jasin 01/12/2010 8,762.55 2,204.55 5,851.33 706.67
Frett Bettito 02/01/2007 6,978.75 560.75 100.00 6,318.00
George Cheryl 06/11/2008 9,234.51 860 6,787.65 1,586.86
George De Antonio 2/15/2012 5,625.98 1,625.98 3,700.00 300
Georges Jameal 6/17/2011 4,734.00 3,200.00 1,406.17 127.83
Griffin Scherrie 6/13/2008 7,653.01 3,200.00 2,477.78 1,975.23
Harrigan Ashburn 7/15/2013  12,306.00 3,306.00 6,000.00 3,000.00
Herbert Rodney 5/24/2013 7,108.00 1,500.00 2,000.00 3,608.00
Hodge Denny 7/23/2007 2,421.00 321.00 1,300.00 800.00
Hodge-Rodriquez M 7/31/2012 105,929.77 23,504.35 35,925.42 46,500.00
Hodge Gregory 8/27/2007 4,563.00 300.00 900.00 3,363.00
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Down Other

Customer Name/ No. Date Ori. Amt Payment Payments Balance

Jones Seanelle 03/10/2011 1,202.90 202.90 200.00 800
Lennard Carvahlo 9/26/2013 4,649.33 1,000.00 891.66 2,757.67
Leonard Richard 08/03/2007 12,632.58 4,657.38 5,768.50 2,206.70
Lettsome Leslie 7/24/2007 11,193.48 2,490.00 100.00 8,603.48
Lettsome Wakimba 7/24/2007 1,529.00 770.00 189.75 569.25
Levons Joel 10/20/2011 1,713.57 626.24 500.00 587.33
Lewis Trevon 7/24/2007 5,462.48 1,000.00 2,260.92 2,201.56
Lil Bit Cash & Carry 09/09/2009 4,343.00 500.00 1,000.00 2,843.00
Maddox Glen 12/18/2012 1,871.70 171.70 450.00 1,250.00
Maduro Yvette 8/22/2013 7,399.00 1,500.00 4,500.00 1,399.00
Malone Kay 08/02/2007 5,327.10 2,216.00 2,900.00 211.1
Malone Keith 12/28/2007 18,378.98 2,676.29  10,702.69 5,000.00
Matthew Sheldon 7/31/2007 4,907.80 1,000.00 1,727.80 2,180.00
Mitchell Donna 08/10/2011 1,915.00 1,100.00 543.34 271.66
Nicholls Kerry 11/05/2013 3,189.40 350.00 473.23 2,366.17
O'Neal Wayne 09/03/2007 16,275.00 9,121.42 2,417.86 4,735.72
Penn Cecil 7/25/2007 113,229.00 22,427.00 49,802.00 41,000.00
Penn Marlon 06/05/2012  10,195.51 2,195.51 5,000.00 3,000.00
Penn Wesley 7/25/2007 1,214.20 404.74 600.00 209.46
Pickering Kimball 11/12/2007 7,947.48 1,000.00 5,450.00 1,497.48
Richardson Wilbert 5/31/2013 876.63 200.00 400.00 276.63
Robinson Pauline 9/16/2013 1,718.08 500.00 812.06 406.02
Scatliffe Chantal 12/22/2011 8,508.80 510.00 6,000.00 1,998.80
Scatlfiffe Darwin 3/18/2013  11,251.00 2,000.00 1,541.83 7,709.17
Shabazz Abdul 08/09/2007 4,873.00 800.00 350.00 3,723.00
Shirley John 06/07/2013  41,531.67 5,000.00 3,044.41 33,487.26
Simmonds Rodney 6/17/2011  25,298.76 4,662.75 8,000.00 12,636.01
Skelton Jeffrey 11/23/2007 7,706.40 347.00 3,682.00 3,677.40
Smith Ira A 08/09/2007 6,978.00 3,978.00 1,000.00 2,000.00
Smith Irene 08/01/2013 5,062.54 1,865.14 800.00 2,397.40
Smith-Maduro Elvia 2/22/2013 4,822.03 2,822.03 1,900.00 100
Smith Ganeicia 7/30/2008 2,623.28 369.93 950.00 1,303.35
Sprint Courier Service 3/15/2013 27,266.10 5,266.10 1,500.00 20,500.00
Stoutt Grethel 08/02/2007 5,683.48 3,000.00 948.63 1,734.85
Thomas Christine 8/16/2007 3,196.08 300.00 1,380.00 1,516.08
Todman Jamaal 7/16/2013 1,771.60 700.00 821.60 250
Triple L Heavy Equip 8/14/2007 30,525.41 9,995.50 1,131.24 19,398.67
Vanterpool Karen 5/18/2012 5,237.54 237.54 2,550.00 2,450.00
West End Car Rental 7/18/2007 66,375.65 15,754.32  47,457.52 3,163.81
Warner Ashley 11/07/2008  12,226.83 3,564.65 3,711.50 4,950.68
Warner Phoenicia 08/10/2007 4,310.00 2,200.00 200.00 1,910.00

Source: Government Computerised Accounting System (JDE System)

Towards Greater Accountability
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Customs Department - Import Duty Partial Payment Plan Page 13
Appendix 4
New Arrangement Approved Before Existing One Paid Off
Customers with multiple plans)
PAY OFF | ORIGINAL PMT TO LAST

Year Name ACC.# | T12# DATE AMT. DATE BALANCE | PMT.DATE
2014 | Auto Sales And Parts 100001 1404 02/28/14 5,635.34 - 5,635.34
2014 | Auto Sales And Parts 100001 1391 02/20/14 6,432.00 - 6,432.00
2013 | Crabb, Dion (Island Concrete) 149972 | 1320 09/30/13 13,368.70 3,368.70 | 10,000.00 | 05/22/13
2013 | Crabb, Dion (Island Concrete) 149972 | 2013382 | 11/30/13 23,599.00 1,598.40 | 22,000.60 | 05/22/13
2013 | Hodge, Rodriguez, Miriam 652914 | 1270 12/30/13 68,299.71 23,299.71 | 45,000.00 | 04/02/13
2013 | Hodge, Rodriguez, Miriam 652914 | 1276 12/30/13 3,905.73 2,405.73 1,500.00 | 04/02/13
2009 | Lettsome Ashford 2816 9/3/2009 1,859.00 - 1,859.00
2009 | Lettsome Ashford 2815 9/3/2009 401.92 - 401.92
1996 | Lettsome, Leslie 100047 | 2377 5/30/1996 3,250.00 770.00 2,480.00 | 2/9/1996
2005 | Lettsome, Leslie 100047 868 9/30/2005 5,047.48 1,500.00 3,547.48 | 3/18/2005
2012 | Lettsome, Leslie 100047 | 1127 01/30/12 2,896.00 320.00 2,576.00 | 02/03/12
2012 | Penn, Cecil 100030 | 1560 12/15/07 58,047.10 50,802.00 7,245.10 | 09/19/12
2012 | Penn, Cecil 100030 594 12/30/05 55,181.90 21,427.00 | 33,754.90 | 02/07/07
2013 | Simmonds, Rodney 150295 | 1119 09/30/11 9,356.00 2,356.00 7,000.00 | 06/17/11
2013 | Simmonds, Rodney 150295 | 232425 | 06/30/12 15,942.76 10,306.75 5,636.01 | 12/19/13
2011 | Smith, Ganiecia 149016 | 3810 4/30/2009 1,846.20 900.00 946.20 | 12/7/2011
2011 | Smith, Ganiecia 149016 | 3020 | 10/30/2008 580.09 222.94 357.15 | 6/25/2009
2007 | Triple L Heavy Equipment 100048 309 8/14/2007 18,182.15 9,132.21 9,049.94 | 8/14/2007
2007 | Triple L Heavy Equipment 100048 | 1612 8/16/2007 6,058.79 6,058.79 | 5/19/2007
2009 | Triple L Heavy Equipment 100048 | 4462 5/2/2009 4,066.13 1,319.53 2,746.60 | 12/10/2009
2009 | Triple L Heavy Equipment 100048 | 4352 12/5/2009 1,668.34 125.00 1,543.34 | 12/5/2009
2010 | Walters, Wayne 149796 | 101831 | 10/30/2010 3,841.53 600.00 3,241.53 | 5/14/2010
2010 | Walters, Wayne 149796 | 101138 | 10/1/2010 3,063.00 235.00 2,828.00 | 3/24/2010
2012 | Warner, Ashley 148769 1 30/06/09 6,679.78 4,676.15 2,003.63 | 01/09/14
2012 | Warner, Ashley 148769 | 4156 05/02/09 5,547.05 3,000.00 2,547.05 | 12/09/08

Total 324,755.70 | 138,365.12 | 186,390.58

Source: Customs Records

Towards Greater Accountability
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Memorandum to Commissioner, Her Majesty's Customs
Re: Final Internul Audit Repurt. Her Majesty’s Customs - Partial Payment Programme and Courier Clearance

Operations
December 17, 2020
Page 2

The Internal Audit Department thanks you for the opportunity to provide this value added service
and look forward to providing the same in the future. Please feel [ree to contacl me il you require
further services.

Sincerely,

DTC/rg

ce: Deputy Governor
Financial Secretary
Auditor General

Atachment: Final Intemal -Audit  Report - Her Majesty’s- Customs — Partial Payment
Programme ard Courer Clearance Operations
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declaration to import their cargo and an adjustment trader declaration which is needed once
you have declared cargo using a deposit trader declaration in order to clear and settle the
deposit. The Import Trader Declaration collects details on the importer, how the goods are
being transported, the tanff classification and customs value. In the BVI, there has been an

em f siqpificant amount of imports through the use of courier services (third party) such
as nd etc. With the proliferation of the use of this method of
importation, ustoms has implemented processing procedures to facilitate the processing of

imports through couriers. The audit found the following deficiencies in the processing of imports
through these courier services:

1. The audit could not establish that written agreements and bonding mechanisms
(insurance, banking arrangement, etc.) exist for all couriers that are allowed to operate
under the standing deposit scheme. Agreements and supporting documents (bonding
instruments) were provided for only two (2) couriers. Furthermore, although standing
deposits were established for these couriers, the audit found that the Department has
not put in place adequate controls to monitor the balances of these deposit accounts.

Recommendation 1 — Courier Trader Declaration Processing

It is recommended that HM Customs ensure that written agreements and bonding
mechanisms are in place for all courier services utilizing the standing deposit scheme. It
is further recommended that the Department implements a system whereby these
agreements and bonding mechanisms are continuously monitored to ensure that they
are kept current.

2. The Department has not established documented guidelines for the processing of
declarations. As a result, there is no consistent approach to the processing of
declarations within CAPS from officer to officer and from station to station. Furthermore,
officers are allowed to select, on a discretionary basis. which declaration they process.
The audit is concerned that this situation exposes the Department to two (2) significant
risks:

a. First, the situation promotes an environment for inappropriate relationships to be
fostered, where officer(s) can offer preferential treatment to importers in the
processing of their declaration which may include the offer of gifts and/or
payments.

b. Second, given that it is alleged that a number of customs officers provide
brokerage services, whether legitimately or illegitimately, as a private interest for
supplemental income, poses a significant conflict in that officers may be
reviewing and releasing declarations for which they had a direct involvement in
the preparation or at least may have significant influence in the processing of
such declarations.  Absent of appropriate controls to monitor, manage and
minimize this conflict, the current process is ripe for fraud.

6{Page
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electronically. Consideration should be given to purging the system for attachments
accompanying deposit declarations once the corresponding adjustment declarations
have been finalized and appropriate documentation is attached.

11. The audit found that there is a general lack of understanding of the requirements for
processing courier entries in CAPS or unwillingness by seasoned Customs Officers to

es in service delivery. It was admitted by officers, particularly at-

Mglhat only_ officers have a working knowledge of the system.
Senior officers at the station indicated that they have not been adequately trained on the
use of the system and are reluctant to utilize CAPS. As a result, they have not shown
any initiative to fully become familiar with the functionality of the system and maintain an
unsubstantiated viewpoint that the system is not fit for purpose. Consequently, the
processing of courier packages is done with little to no oversight or supervision which
has allowed the processing of couriers to descend into a chaotic state.

Recommendation 9 - Courier Trader Declaration Processing

It is recommended that HM Customs trains all Customs Officers on the proper usage of
CAPS and develops internal guidelines to guide them in the processing of imports.

12. The audit found that CAPS is poorly and under utilized by the Department. Although the
system was implemented in order to collect statistical information, the audit found that a
significant amount of information/declarations have not entered the data stream. Upon
inquiry with-management, auditors were informed that we should-not place significant
reliance on the information derived from CAPS as information is missing or incomplete.
In addition, auditors were informed that entries that were initiated in CAPS may have
been completed manually but the information never entered into CAPS; however, due to
the poor record management practices at the Department, the audit could not validate
this assertion. In addition, some couriers were allowed by management to submit
manual declarations that were never entered into CAPS. This has further degraded the
quality of the information derived from the system.

Recommendation 10 — Courier Trader Declaration Processing

it is recommended that HM Customs undertakes an overhaul of CAPS to bring the
system current. Subsequent to this, it is further recommended that the Department
utilizes CAPS in the appropriate manner where ALL transactions (declarations) are
processed in CAPS.

13. Furthermore, although one of the implementation objectives of CAPS was to facilitate
reporting, the audit found that the reporting suite within the software is currently
nonfunctional. To rectify this issue, the audit team was informed that the Department is
currently in the process of procuring an additional reporting programme, however, the
audit finds that based on the poor use of CAPS, the significant amount of missing data
and the acknowledgement from HM Customs personnel about the reliability of the data
currently in CAPS the additional expenditure to obtain reports will be of little benefit.

12-1-P-aoce
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Recommendation 12 — Courier Trader Declaration Processing

Given the human resources capacity within the Department, it is recommended that HM
Customs undertakes an analysis to determine whether the 15 day timeframe is adequate
for the submission and review of adjustment declarations. The timeframe for submission
should be revised if the analysis reveals that the 15 day requirement is inadequate.
Furthermore, it is recommended that monthly reconciliations of all deposit and
adjustment declarations be conducted for all importers’ utilizing deposit accounts to
ensure that their accounts are kept current.

16. Inadequate physical resources at the_ere found to be a factor for

the inadequate processing and clearance of courier packages. Given the vast amount of
packages that are now being processed by couriers through this station, it was found
that the level of commerce has far exceeded the capacity of the station to conduct
proper checks of the cargo being imported. Additionally, the station lacks a properly
secured facility in which to warehouse packages/imports. Furthermore, the designated
warehouse has been in a compromised state since the 2017 hurricanes and any seized
goods stored therein may sustain damage, which would open the Government to
unnecessary liability. The station also lacks appropriate equipment, such as a scanner,
that would aid officers in scrutinizing goods entering the territory.

Recommendation 13 — Courier Trader Declaration Processing

Given the current space limitations, in the short tenn, it is recommended that the
Department explores the feasibility of having couriers submit their declarations two (2)
days in advance to allow HM Customs sufficient time for review. This review would allow
for officers to select a sample of packages for review once the shipment arrives.
Furthermore, the Department should implement equipment such as scanners to aid in
scrutinizing the packages to ensure that contraband is not being imported.

17. The audit found that enforcement actions are seldom taken against couriers for
noncompliance. As little scrutiny is placed on declarations before approval and no
monitoring of the deposit accounts and payments is being conducted, which would serve
as the basis for initiating enforcement actions, courier operations are still conducted
without penalty even though the courier may be in breach of departmental policies or
their deposit agreement. The lack of penalties to encourage compliance could foster or
may have fostered an environment whereby couriers intentionally breach protocols or
become complacent in fulfilling their obligations.

Recommendation 14 — Courier Trader Declaration Processing

It is recommended that HM Customs implements penalties for noncompliance in the
submission of adjustment declarations. In addition, HM Customs should enforce its
standing deposit requirements for couriers operating within the scheme. Finally, it is
recommended that HM Customs initiate appropriate enforcement actions on couriers
who are found to be intentionally breaching the Department’s protocols when submitting

1A-1-P-a-ce
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Table 4: Deposit TDs with no Adiustment TDs within CAPS

No. of Deposit TD
Outstanding with Merchandise
Courier Name No adiustment Value
345 $ 11.343.768.53
186 $ 3.641.082.94
209 $ 798.862.57
All'lmport' TDs | § -
35 | $ 523,182.08
TOTAL 775 $ 16,306,896.12
HELD AGAINST BOND
(ESTIMATE) 15% $ 2,446,034.42

Recommendation 4 - Customs Automated Processing System (CAPS)

It is recommended that HM Customs works with the developers of CAPS to improve the
reporting capabilities of CAPS. It is our understanding that HM Customs has purchased
or is in the process of purchasing a reporting product from the developer; however, we
implore the Department to first exhaust the existing reporting features. In addition, in any
event, the Department must first ensure that controls are in place to ensure and validate
the accuracy and completeness of the information in the database before any meaningful
reporting is conducted. Purchasing reporting software at this time will yield little benefit

if the information reported is incorrect or incomplete.

5. Based on the practice of utilizing Deposit and Adjustment declarations to facilitate the

clearance process within CAPS, it is of paramount importance to have a rigorous
reconciliation process to ensure that all Deposit declarations are cleared with a
corresponding Adjustment declaration. The audit found no evidence that reconciliations
are preformed to ensure that all Deposit Declarations are cleared. Although it was
communicated that ccount was current as of October 2019, the audit
team conducted a reconciliation of the account for the period January 2019 to November
2019 and selected fourteen (14) Deposit TDs for which corresponding Adjustment TDs
were not processed. The merchandise value of these TDs totaled approximately
$500,000.00 which would have attracted an estimated payable duty of $75,000.00 (15%)
to be charged against the Standing Deposit, based on HM Customs practice. This
sample was provided to HM Customs for confirmation with the courier, however, to date,
confirmation has not been received that the appropriate duties were collected on these
declarations. The absence of such reconciliation poses a significant risk that all
Government revenues are being collected and accounted for. During the conduct of the
audit and the submission of the above declaration for confirmation, monitoring of the
current CAPS submissions reveal that one of the major courier operations was only now
processing Adjustments entries for Deposits that dated as far back as 2018.
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Table 5: Number of Days it takes to submit an Adjustment Declaration for a sample of 20

Deposit Declarations
| Deposit TD | Ajustment | #ofdays #of days

Receipt |  Date TD Date Depositto | Receipt | Adjustment

Amount ADJ# DEP# | Received | Received |Adjustment| Date to Receipt
$ 10.119.19 | 1341155| 1291467 22-Nov-18 3-Jan-19 42 2/22/2019 S0
12,008.26 | 131870€| 1252501| 19-Oct-18| 13-Dec-18 55 3/14/2019 91
11,532.67 | 1373535 1330323| 20-Dec-18| 31-Jan-19 a2 3/14/2019 42
11,513.97 | 1355874| 1320183| 13-Dec-18 17-Jan-19 35 3/14/2015 56
11,054.49 | 135565C| 1309913 6-Dec-18| 17-Jan-19 42 3/14/2019 S6
10,390.87 | 1309004| 1242262 11-Oct-18 6-Dec-18 S6 3/18/2019| 102
8.035.45 888222 870758 31-Jul-17| 18-Aug-17 18 3/13/2019 572
7.779.14 | 878245 842062 5Jul-17|  5-Aug-17 31 3/13/2019 585
7,114.56 | 878298| 847640 10Jul-17| 5-Aug-17 26 3/13/2019 585
9,252.22 | 13S5668| 1311554 7-Dec-18| 17-Jan-19 41 3/14/2019 56
5,303.22 | 1494491] 1315548| 11-Dec-18 13-May-19 153 5/23/2019 10
2,191.16 | 1468744| 1445246 2-Apr-19| 16-Apr-19 14 S/2/ 2019 16
795.80 | 14163777| 1452614 8-Apr-19| 16-Apr-19 8 5/2/2019 16

2,124.47 | 1517739] 135662S| 17-lan-19 3-Jun-19 137 9/16/2019 105
1,719.37 | 1574672 1439710| 28-Mar-19 23-Jul-19 117 9/3/2019 42
1,385.83 | 1S77923| 1421502 14-Mar-19 25-Jul-19 133 9/3/2019 40
1,663.85 | 1349976/ 1334986| 27-Dec-18| 12-Jan-19 16 4/29/2019 107
1,698.46 | 1347525| 1320530/ 14-Dec-18| 10-Jan-19 27 4/29/2019 109
1,530.46 | 1S76867| 143661?| 26-Mar-19 24-Jul-19 120 9/3/2019 41
1,953.08 | 1563147| 1381888 7-Feb-19 12-Jul-19 155 9/16/2019 66

| $119,166.52 Average [=¥] Average 13735

7. Atthough it is required that all imports be processed through CAPS _th it could not
find regular entries in the system for some courier services, i.e., ﬂ Upon
inquiry it was indicated that these entities were allowed to submit manual declarations
outside of CAPS, however, documentation could not be provided to support this
arrangement. Again, this practice undermines the overall objectives for which CAPS

were implemented. The audit was unable to verify whether all declarations were cleared
due to poor record management practices within the Department.

Recommendation 6 - Customs Automated Processing System (CAPS)

It is recommended that it be made mandatory that all declarations (deposit, adjustment
and imports) be processed in CAPS. Therefore, it is recommended that HM Customs and
its developers collaborate with importers of large quantity of packages to be able to
utilize the File Transfer Protocol (FTP) feature rather that the Web Trader option.

8. The audit found several instances where declarations were initially entered into CAPS as
“DEPOSIT” declarations, but were subsequently changed and cleared as “IMPORT”
declarations. This issue raises concern as the goods are released on Deposit
declarations but payment is collected on the corresponding adjustment declaration.
Goods for Import declarations are paid for at the time they are released from HM

211 Page
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Table 6: Status of declarations at the various stages of processing in CAPS for

five (5) couriers in 2019

- i 15

.é]_ 34 & E i U i

203 82 L (o} 126 0 0

4 2 L2 WO A i O (5] Gl

304 118 22 30 | 133 o 0
TOTAL REV DEB VAL REL CAN REC

ADJ 19 5 8 s 1 0
DEP 35 24 o 0 11 o] 0
IMP 161 129 28 4 0 0
TOTAL 215 158 36 5 16 0 0
TOTAL REV DEB VAL REL CAN REC

ADJ 63 0 0 o 63 0 0
DEP 0 0 0 0 0 0 0
IMP 0 0 0 0 0 0 0
TOTAL &3 0 0 (o) 63 (o] 0
TOTAL REV JEB VAL REL CAN | REC

AD) o 0 0 o 0 0 Q
__DEP o 0 0 0 0 0 0
mp | 18 py 2| P, P B 0 0 0
JJOTAL | 19 AZE |y 1 0 0
1020 375 90 38 515 1 1

Note: Receipts are not issued on Deposit Declarations

a. Of the 1020 declarations recorded in CAPS, 90 entries were started but were not

reviewed, 37% (375) of the entries were reviewed but were not released and 38
were validated but not reviewed. Although the table above informs on the status
of the entries in CAPS, the audit found that the statuses are not reflective of the
actual state of the transactions in the processing stream. For example, based on
the table, 147 deposit entries are recorded as reviewed but the system has not
been updated to reflect that the imports related to these declarations have
already been released from Customs’ control.

. Customs declaration type ‘Import’ requires the importer or declarant to pay the
customs duties before the goods are released from customs control, as such,
declarations are not secured against as security bond. The audit found 148
import declarations for which the status in CAPS is ‘Reviewed’; however, the
items were already released from customs control. In addition, a search of JDE
did not yield a payment receipt for these declarations. Based on the manner in
which information is processed within the two systems (JDE and CAPS) the audit
could not definitively conclude that revenue was not collected on these
declarations.

23| Page

GOV_00006253

71



Recommendation 8 - Customs Automated Processing System (CAPS)

It is recommended that HM Customs utilizes the status codes within CAPS to reflect
current state of processing of the declaration. For example, if the imported goods for a
Deposit declaration has been released from customs control the status code should
reflect “Released” and not still reflect “Reviewed” in CAPS.

CONCLUSION

It is our conclusion that Her Majesty's Customs does not have an adequate system of internal
controls in place for the administration of its operations related to courier clearance procedures.
The current process is void of clearly established guidelines for both customs officers and
courier operators. Although CAPS was implemented to achieve specific objectives, the system
is not being utilized in @ manner that will achieve those objectives and in a manner that would
ensure revenue maximization. The major concessions given to some operators in the manner in
which trader declarations can be submitted and approved, lays waste to any meaningful
reporting on import activities which will have a direct impact on policy decisions. The current use
of standing deposits leaves Government exposed to an unnecessary and unacceptably high
level of risk of loss revenues. We find that HM Customs have allowed courier operators to
dictate the manner in which HM Customs processes are carried out and have become de factor
customs officers servicing their business interests. We found the entire process to be starved of
adequate resources, particularly at the (|||} Bl here the bulk of courier imports are
processed, to effectively execute the clearance and monitoring function for this area. Overall,
the facilitation of courier operations within HM Customs requires significant reform in order to be
a value added service to the Government. Finally, based on the significant number of
issues highlighted in this report and their possible pervasiveness within the operations
of Her Majesty’s Customs, we find that other areas of the Department must be evaluated
on an ongoing basis.
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derined period.  Unce appruval 13 given an agreement i3 o be entered tnto which sets ous the
teras aad conditions goverming the paymeat of the outstanding dury for the particular approved
1%

120 A fite 15 creared for the imporier and accounts ceceivable record is set-up within the JDE
System to manage repavment

Facts and Findings

Over the years. HM Customs have operated the partial payment programme with vaned level ot
success (n terms ot collecunyg all outstanding revenues, As at June [, 2019 the programme had
$490,143.60 outstanding based on infonnation provided by HM Customs. This outstanding
talance spans the peand TG 1 10 \Jthough the Parial Payment Programme 1 generalls
provided for under Section 103 of the Customs Management and Duties Act, 2010 which
empowers the Commissioner of Customs to grant security bonds or otherwige. in such torm or
manner as he directs tor marters in respect ot which he is required to discharge a duty under the
Acl, & review of the programme tound the following issues in the management ol the
programme.

| The Customs Department has aut developed policies and procedures to guide the
administration of the programme. As such, the programme is being poorly managed and
at the discretion of the officer managing the file for the importer. For example. the
programme lacks guidance in determining dJown paymeat amounts and payment tertns.
As such, the audit found broad inconststencies 1 the amounts ot the down paymeat
required trom importers and the timetramc given (o importers for sctiling outstanding
balances. We were told that such terms are usually detenmined on a case by case basis
which potentially allows for bias o factor in the decision.

2. The approval ol requests for customs duties to be made via partial payments lacks
appropriate coatrols to guide approvers in arriving at a decision. The audit found that
sufficient due diligence is not conducted or sufticient information collected to inforn HM
Customs’ decision on the importer’s ability to pay when deciding on requests. As the
basis for the decision is not documented, from our review and through interviews, we
have found that the decisions are arbitrarily made after personal representation tfrom the
impoctar and approvers are unintormed when making 2 decision on 2 request. A review
ot files revealed no tormal request for partial payment arrangement for the importer
which supports the intormation received that such request are usually made orally and
usually in a hasty manner. In turn decisions made in this manner exposes the Government
to signiticant financial risks as an importer can be approved who is unable to make the
determined monthly installments.

y  To further illustuate the lack orf due diligence carried out oo requests for partiz] payvmen,
our sample revealed that un employee who left the government's employ in- and
detaulted on signiticant outstanding balances for both vehicle and personal loans was
approved lor partial payvment in of which he only made the down payment. The
information on previous  delingquencies is held within Govemment and is easily
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To:  Memarandum te Acting Commissioner, Her Mujesty’s Customs
Date: October 7, 2019

Re:  Audlt— Her Majesty's Customs - Partial Payment Operations
Puge 9 of 9

Results of Criteria
' Criterioa Conclusion
No. Criterion Met | FRrtally | Net
I _ ¢ Met Met
': x There is a documented process to guide Customs Officers in the X
_' establishment of Partial Payment Agreements.
f 2 There is a documented process to guide Customs Officers in X_ !
conducting enforcement actions. ..
3 | There are adequate performance measures in place to monitor the | X
' | performance of the programme. | - |
There are adequate controls in place to ensure that all revenues ! X
outstanding are recoverable.

[f you have any questions, please feel free to contact me at extension 4771.

DC/rg

Attachment

cc: Financial Secretary

GOV_00006267
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Customs Department

Richard Stoutt Building, Wickham’s Cay 1

Road Town, Tortola, British Virgin Islands

Tel: 1-284-468-6800 Fax: 1-284-468-6825 Email: bvicustoms@gov.ve

Ref: IAD/FAR1/3

To: Director of Internal Audit

From: Commissioner, Her Majesty’s Customs

Date: December 14, 2020

Re: Response to Audit Findings — Courier Trader Declaration Processing, CAPS

Processing and Partial Payment

On behalf of the Customs Department, I would like to extend our sincere gratitude and to the
Director of Internal Audit and her Team for taking the time out of their busy schedule to execute this
timely, much needed, and time consuming exercise.

‘We are equally grateful for the opportunity to meet with the Financial Secretary and your good team

to address the concerns outlined in your report. Through this exercise, we were able to identify our
strengths and weaknesses, highlight opportunities to efficiently protect and collect revenues, and
properly inspect goods while facilitating legitimate trade; all in accordance with our mandate.
Moreover, there is the opportunity to mitigate our exposure to threats (Money Laundering and
Terrorist Financing, smuggling, loss of revenue, commercial fraud) against our community.

In closing, after review of our attached response to the Audit Report, we look forward to further
partnering with your good office as we strive to strcamline our business operations to be more
efficient and effective for the benefit of all Stakeholders.

DM FHTOREL O b Attt
— RECEIVED
Cc:  Financial Secretary

DEC 15 2020

Encl:

INTERNAL AUDIT DEPARTMENT
ROAD TOWN, TORTOLA
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Fact and Finding 4 — Customs Automated Processing System (CAPS)

Although CAPS was implemented fo enable the Government of the Virgin Islands to obtain
accurate and reliable information to inform policy decisions, the audit found that the platform is
severely limited in its reporting capabilities. When inquiries were made about specific reports
such as a report detailing all deposit declarations without a corresponding adjustment
decliaration, we were told that such a report was not possible. In order to conduct audit tests on
this area, the auditors had to obtain a database dump and perform the comparison via a
spreadsheet. This scenario exposes a significant weakness in the current configuration/usage of
CAPS as our manual process revealed 775 deposit trade declarations with a merchandise value
of approximately $15,841,146.50 for 2019 with an estimated $2.4 million in import duties at
risk (see table below) without corresponding adjustment declarations. Due to poor record
management within the Department and the claim that some of the entries may have heen
completed outside of CAPS, the audit could not validate whether adjustment declarations were
in fact completed and revenue collected on any of these deposit declarations. Some of these
deposit declarations were several months delinquent. It is noteworthy to recognize that when a
sample of the declarations were queried for one courier, the officer investigating found
numerous other deposit declarations from prior years for which adjustment declarations were
not submitted. This fact confirms the likelihood that there are a significant number of
declarations in CAPS that were never completed. We suspect that this issue might be pervasive
(as other entities outside of couriers also participate in the deposit scheme) and a multi-year
issue.

__Table 4: Deposit TDs with no Adjustment TDs within CAPS

No. of Deposit TD
Outstanding with Merchandise
Courier Name No ad!ustment Value
= $11,343,768.53
$ 3.641.082.94
$ 798,862.57
$ =
$ 523,182.08
| TOTAL | 775 $ 16,306,896.12
l HELD AGAINST BOND '
(ESTIMATE) . 15% $ 2,446,034.42

Recommendation 4 - Customs Automated Processing System (CAPS)

It is recommended that HM Customs works with the developers of CAPS to improve the
reporting capabilities of CAPS. It is our understanding that HM Customs has purchased
or is in the process of purchasing a reporting product from the developer; however, we
implore the Department to first exhaust the existing reporting features. In addition, in any
event, the Department must first ensure that controls are in place to ensure and validate
the accuracy and completeness of the information in the database before any meaningful

Director’s Response - Her Majesty’s Customs Courier Clearance Operations and Partial Payment Programme
Page 2|
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Recommendation 2g — Partial Payment Programme

It is recommended that an administrative fee and other appropriate interest and penalties
be attached to all agreements for partial payments. This may require Cabinet’s approval
and amendment to the Customs legislation.

Agree/Disagree

Please provide reason(s) for
disagreement with proposed
recommendation.

Corrcctive action planned

If action is dependent on any
higher authority or need of additional

resources, state @lails.
Anticipated completion date

conditionality such as approval of

DISAGREE

This decision has to be done by the Financial

Secretary.

Names(s) of contact person(s)
responsible for corrective action

Wade Smith (Commissioner)

Director’s Response — Recommendation 2g

While it is understood that the Financial Secretary, as the head of the Ministry of Finance, has to
submit this request to Cabinet. the Department responsible for the new initiative (revenue or
expenditure) has to propose and tuke lead in beginning the process for it to be submitted to
Cabinet for consideration and approval. Therefore, Her Majesty’s Customs through the
Commissioner would have to take the lead in order for the process to commence to have these
fees applied once the approved structure and relevant support mechanisms are in place to

govern the Partial Payment Programme.

Director’s Response — Her Majesty’s Customs Courier Clearance Operations and Partial Payment Programme

Page 6]

GOV_00006304
122



TAB

DOCUMENTS

APPENDICES

Letter to Col

Letter dated 13t
September from Mr.
Wade Smith

Pages 1 through 21

Appendices A - O

Appendices A-O

Copy of
Correspondence dated
27t August 2004 from
the Governor to Head of
the Internal Audit Unit

Appendix A

Copy of application for
Partial Payment Form

Appendix B

Copy of Blank Request
for Duty Amortization
Form

Appendix C

Copy of Request for
Duty Amortization in
respect of

dated 4% July
2017

Appendix D

Copy of Blank Bond
Agreement

Appendix E

Copy of Record of
Interest

Appendix F

Copy of Record of
Interest lodged in

respect tof ||
IWoN 23 August

2019

Appendix G

Copy of
Correspondence dated

30t July 2021 from
io the Financial
Secretary dated 30t
July 2021

Appendix H

123



TAB

DOCUMENTS

APPENDICES

Copy of email
correspondence dated
5t August 2021 from
the Financial Secretary

Appendix |

10

Copy of
correspondence from
Financial Secretary to
Director of internal
Audit dated 18t
September 2008

Appendix J

11

Copy of
correspondence dated
2nd October 2008 from
Financial Secretary to
Comptroller of Customs
(now Commissioner of
Customs)

Appendix K

12

Copy of
correspondence dated
12t December 2019
from the Financial
Secretary to the Acting
Commissioner of
Customs

Appendix L

13

Copy of
comespondence 31ST
August 2020 from
Financial Secretary to
Commissicner of
Customs

Appendix M

14

Copy of
correspondence dated
13t September 2021
from Detective
Inspector Richards

Appendix N

15

Copy of page 7 of my
Position Paper ~
Section 4

Appendix O

124



125



126



127



128



129



130



131



132



133



134



135



136



137



138



139



140



141



142



143



144



145



APPENDICES

A THROUGH O

WADE N. SMITH
13™ SEPTEMBER 2021




¥ our g
¢ '-"’A a '
LA

APPENDIX A |

.

From; The Govemor.

To: Head.of Internal Audit

et Finangial §¢
i < ’?‘s.--;':!_,; -




148



SECTION C: SURETY INFORMATION

Name of Surety:
Name of Applicant:
Social Security Number: Employee Number:
Address:
Cellphone: Home: Work Ext:
Department/Ministry: Position:
Immigration Status: ____ BVIslander/Belonger ____Resident ___Work Permit
Passpart Number: Exp. Date:
OR
Belonger Card Number: Exp. Date:

Note: Compieted Salary Deduction Authorization Form is required once application is approved

SIGNATURE OF APPLICANT: DATE:
SIGNATURE OF SURETY: DATE:
OFFICIAL USE ONLY
RECEIVED BY: Date:
REVIEWED BY: Date:
RECOMENDATION: COJAPPROVED CODENIED
REMARKS:
COMMISSIONER’S ASSESMENT:

Commissioner’s Signature & Stamp
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APPENDIX G

Customs Department

Richard Stoutt Building, Wickham’s Cay 1

Road Town, Tortola, British Virgin Islands

Tel: 1-284-468-6800 Fax: 1-284-468-6825 Email: bvicustoms@gov.vg

Record of Interest

prin Nemeof Ovrers___ (NN
Print Name of Importer; | N NNEEENNNNNN
Importation Details: Date: 20 ™ AUGUST 2019__Carrier: [ @ DR

Mfi#: 751
Details of Vehicle:  Year:2002 Make: ]

Mode! NN =~ Colour: WHITE&BLACK
viNE /

License Plate No/Other Details:

It has been agreed that the above mentioned vehicle is allowed to be registered, and a notice

preventing any transfer of its title will be recorded at the Department of Motor Vehicles until it is
certified that all obligations relating to The Customs Department has been met.

Declaration:

I, __, declare that | understand and agree to the conditions stated above.

il

Date A A

Date 23 Hué 19
Date X/6%¥ Qo9

Signature of O

Name of Wiaess [

Signature of Witness

éﬂ)mmissioner
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APPENDIX |

oad Town, Tortola, British Virgin Islands

September 18% 2008

Mr. Neal Smith
Financial Secretary

BVI Government
Administration Complex
Road Town, Tortola
British Virgin Islands

Dear Neal,

Re: I - C s
urself, Chief Minister’s o e
r
I

As per my many, many, conversations with yo
and other personnel regarding‘ fo
Services no effort seems to have been made. It was on this premise that our
Crane was granted permission by the former government to be cleared duty free.

However, since that time nothing has happened and despite being assured, nothing has
been forwarded to us confirming same. It has now come to a position where BV]
Customs are now trying to collect this debt see copy of there letter dated August 22
2008 copied to the Attorney General’s Chambers. I must say that we are disappointed

with the path in which it has taken.

To this end I wish to bring to your attention the following debts owed to-by
various governments departments.

Monies owed to

Public Works $140,662.30
Ministry of Communications & Works $11,235.04
Ministry of Natural Resource & Labour $£9,690.00

Ministry of Health $12,100.00

Ministry of Finance $62,897.50

Ministry of Education 6.946.50
$243,531.34

Monies owed to
Ministry of Natural Resource & Labour $75,000.00 (over $75,000.00)
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Although I do sincerely wish that we can collect these outstanding debts we are willing to
come to some amicable agreement. I trust that we can resolve this particular issue.

[ look forward to hearing from you shortly.

Sincerely,

Office Mﬁer

cc. Attorney General Chambers
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STRY OFFIANCE

Goversment of the Virgin Islands

33 Admin Drive
Central Administration
Complex

Road Town, Tortola,
British Virgin Islands

Telephone:
(2B4) 494-3701

ext. I

Fax:
(284) 494-6180

ite:
ce.gov.vg

Email:
finance@gov.vg

APPENDIX K

MEMORANDUM
9
Ref. No.: FIN/C4/85 - et : {
S
TO: Comptroller of Customs 0 T oY / Y |
CUS;’ :;‘-F»’.’S DEPARTMENT !
FROM: Financial Secretary ROAD TOWN. TORTOLA. B.v I
DATE: 2nd October, 2008

SUBJECT:  Outstanding Duty - [

The aforementioned caption refers.

I am aware of outstanding duties owed to the Government of the Virgin
itands (GBVY) by I . ..
amount of some one hundred and fifty-three thousand, two hundred and seventeen
dollars and sixty-five cents ($153,217.65), and your attempts to get these bills settled
as soon as possible. However, I am also privy to claims by the same company to the
GBVT that in fact we owe them in excess of some two hundred and forty-three
thousand dollars ($243K) (see attachment). In discussions that I have had in respect
to these claims, I have been unable to substantiate beyond that of a few, with any
degree of certainty, that these bills are either way without cause. The fact remains
however that in some of the cases the work can be shown to be completed, yet I am
in receipt of no verification from the executing agencies of the participation of i
This not to say that they are refuting the possibility of this company not doing the
work, but instead that the individuals who would have been supervising the works
are no longer available, or that they are unclear as to what exactly occurred.

Yet it would be inequitable, if we were to penalize them for import duties
owed, while at the same time we owe them monies which they are adamant is owed
to them. I am indicating therefore that failing us (GBVI) paying [Jlllfor the monies
they claim are owed to them, and until firm verification can be made of these claims,
that we should, while acknowledging the funds owed, suspend any enforcement
action until we ourselves are able to treat with the claims being made. I am also
indicating that they should be given no further “duty breaks” even in view of these
claims, save that given via a Cabinet decision, or some other legitimate means. I
think it still goes without saying however that the duties are still owed to the GBVI,
but in view of Section 43 of the Public Finance Management Act 2004, we can make
an allowance for this case. The idea behind no further “breaks” being, that the
difference between the sums they claim that we owe to them and the duty they owe
to use, should serve as a safety net in favour of the GBV], and also in order to be

-%QW, Jnﬂgmwf, @;xao'oo’ 160
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Outcome
As a result of the information received the Financial Investigation Unit RVIPF,

submitted a case file to the Director of Public Prosecution for advice and direction as
per protocol.

The Director of Public Prosecution deemed and certified that there was insufficient
evidence to file a criminal case and or prefer charges against any of the persons of
interest. As a result the FIU could not take the matter any further.

Yours Respectfully,

Elvis Richards
Detective Inspector

Financial Crime Unit
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DRIVING BVI INNOVATION THROUGH LEGISLATION

Mr. Speaker, Honourable Members of the House of Assembly, invited guests, those viewing online and
listening via radio, good morning.

| stand in this Honourable House to present the second Speech from the Throne during this
Administration.

| count it an honour and privilege as Governor of the Virgin Islands to deliver the Speech from the
Throne on behalf of Her Majesty Queen Elizabeth II.

As is the tradition, and is the case in most Commonwealth countries and British Overseas Territories,
the Speech from the Throne outlines the elected Government's Legislative Agenda to pursue in the
Third Session of the Fourth House of Assembly.

The Speech from the Throne is prepared within the Premier’s Office in consultation with Ministries. The
Speech is then deliberated and approved by the elected Government of the Virgin Islands. 166
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In this speech, | will refer to Her Majesty’s Government as
‘Our Government'.

During this Session, our Government will focus on
introducing and amending different pieces of legislation
under the theme: Driving British Virgin Islands Innovation
Through Legislation.

Our Government will deliberate each piece of legislation
within the context of building a stable, diverse and
competitive economy through trade, industries and the
people of the Virgin Islands.

The vision of our Government is to transform the Virgin
Islands into a leading regional economy through
innovation, entrepreneurship and local and foreign
investment by 2025.

I will first share about those pieces of legislation
focused on: A COMPETITIVE ECONOMY

Modern digital technology provides the opportunity to improve convenience and access to
Government services and enhance the efficiency of the delivery of many Government services to the
citizenry.

In this regard, our Government will bring forward a longstanding suite of electronic legislation to
support the comprehensive digital transformation of the Public Service and improve e-payments for
customers. The Bills include Data Protection, Electronic Filing, Electronic Funds Transfer, and
Electronic Transactions.

Following a review of the Virgin Islands Correctional Facilities Act that was passed in 2018, it was
determined that individual sections were inconsistent with the provisions of the Virgin Islands
Constitution Order 2007. Hence the Act has not been assented to.

The legislation will therefore be revised to align its provisions with the Virgin Islands Constitution while
maintaining its original objectives to repeal and replace the Prison Ordinance (CAP.166) and
modernise the Territory's legal framework with respect to the management and security of prisons,
and the safe custody and rehabilitation of inmates.

The Emergency Call Handling Bill is needed at this time. Our Government has established a Next
Generation 911 Emergency Call Handling Centre for the Territory of the Virgin Islands, which is
designed to enable the sharing of valuable lifesaving emergency response and law enforcement
information through the use of smart mobile and fixed communications.

A critical element to the full functioning of this Centre is the enactment of supporting legislation.
Hence, 911 Emergency Call Handling Bill will be introduced to meet the aims and purposes of the Call
Handling Centre.

The Disaster Management Bill provides for the more effective organisation of the efforts related to
the mitigation of, preparedness for, and recovery from hazards affecting the Virgin Islands and other
matters associated therewith. Additionally, it seeks repeal the current legal framework related to
disaster management in the Virgin Islands and provides a comprehensive mechanism for disaster
management in the Virgin Islands, and the rights and obligations of the Virgin Islands under the
Agreement establishing the Caribbean Disaster Management Agency.

The Architects and Engineers Registration Bill remains in draft form and still to be approved by
Cabinet for further processing. The proposed legislation will focus on the protection of health, safety
and welfare of building occupants, guarantee safety, and all the while help to protect the integﬁié/ff
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the professions.

I will now turn to those pieces of legislation focused on BUILDING THE PEOPLE OF THE VIRGIN
ISLANDS

Education and higher education drives innovation and creativity. This is important to improve the
training of our people. Our Government will continue to invest in its people.

Our Government is committed to educational development and is cognisant that in this era of the
“New Regular,” the education system must become more technology-driven and coherent with the
established protocols. That is why there will be a focus on the Education Act (2004), as amended, to
bring this legislation in line with the technological requirements for learning, as well as the new
physical standards for schools and classrooms, the placement of students and the establishment of
stricter disciplinary and academic protocols.

Our Government remains committed to ensuring that students receive the best possible instruction
and are also trained to become functional citizens within this Territory, despite the new challenges that
are being faced. To realise this, our Government will aim to finalise the recently drafted Discipline
Policy and the revised Student Code of Conduct.

For any developing country to rightfully take its place and remain on the global stage, its human
resources must be adequately trained with the knowledge and skills necessary to move the country
forward. Our Government remains committed to ensuring that educational opportunities are
continuously available to the people of this Territory. As such, the Virgin Islands Scholarship
Programme Policy (2014) will be revised to ensure that this programme remains sustainable and
adequately supports the training and workforce needs of the Territory.

With respect to the H. Lavity Stoutt Community College, our Government wishes to put forth
amendments to the College Act of 1990 to bring this legislation up to date with contemporary norms
for the governance of accredited tertiary institutions.

This year, our Government set out to revisit the Virgin Islands National Youth Policy and Strategic
Objectives (2014-2019) in an effort to update the policy with the status quo of its young people.
However, due to the COVID-19 pandemic related economic strain placed on this Territory, this project
was not realised. We will bring this policy back into focus.

In recent years, local sportsmen and sportswomen have been performing remarkably well on the
international stage, raising the profile of the Territory and inspiring us with their achievements. Our
Government recognises that our current and aspiring athletes deserve support and an enabling
environment to help them realise their potential. The introduction of the Virgin Islands National
Sports Council Bill to provide for the establishment of a National Sports Council is in the early stages
of stakeholder consultation. It is anticipated that a draft Bill will be before this Honourable House
during the latter part of 2021.

Our Government will create Children (Care and Adoption) Bill so that it is in line with

the Organisation of Eastern Caribbean States Model Children (Care and Adoption) Bill would
serve to modernise and strengthen the laws to aid in the proper care and management of children in
the Virgin Islands.

More specifically, the Bill provides a more comprehensive way to address matters relating to child
abuse, neglect, exploitation, and other forms of violence against children. Its express intent is to
ensure the safety, welfare, and well-being of the child and that any decisions taken are made in the
child's best interest. The Bill would also modernise the laws relating to foster care and adoption
procedures and the child's overall welfare.

The Registration of Births and Deaths Bill 2020 will be repealed and will replace the Registration of
Births and Deaths Ordinance (CAP.276) which has been in existence for over fifty-six years. It also
seeks to modernise the Territory's procedures with respect to the registration of births and de?té%
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and enable computerisation of the notification and registration process.

The archives and records of the Territory are very important to the history and identity of its people.
The Archives and Records Management Act 2010 is being amended to establish the Archives and
Records Management Department and to provide for the preservation of public archives and records
from an electronic perspective.

Following a 2017 consultancy through the United Kingdom'’s Foreign and Commonwealth Office to
assess the Labour Code 2010, work now needs to be done to bring about a full revision of the
legislation.

The overall purpose of the exercise is to establish a framework to enhance the effectiveness of
employment laws and standards in place in the Territory.

The process for improving the effectiveness of our local labour law aims to reassert citizens’
fundamental rights and align effectively with local standards and international norms and best
practices.

The 2018 consultant's report outlines the way forward. Additional work will be done to ensure that the
requisite measures are taken to establish the Labour Policy and amend the Labour Code, where
applicable.

There will also be amendments to the Social Security Board Act seeking to bring the legislation in line
with international best practice and ensure that the best decisions are taken regarding the benefits to
be received by the people of the Virgin Islands. This also includes amendments to the National Health
Insurance processes.

Our Government will seek to amend the Immigration and Passport Act (CAP. 130) to ensure that the
Immigration Department as a frontline border agency has the requisite power to charge compound
fees on persons who enter the country illegally without having to take them to court. This frees up the
court system from dealing with smaller cases and allows the Immigration Department to expedite
issues while sending a strong message to those attempting to enter illegally.

A general revision of the Immigration and Passport Act (CAP. 130)is also needed to bring it in line
with international best practice and ensure that the legislation is in keeping with the transformation
plan for that department.

The new border management system is to be enforced shortly and ensures that a number of systems
become online systems to make the department more efficient and effective.

In addition, amendments to the Immigration and Passport Act (CAP. 130) will help to facilitate
adjustments to the immigration policy to allow longer stay for investors in an effort to attract more
business to the British Virgin Islands.

In order to bring greater awareness to the roles of Honourable Members as Legislators, their privileges
and Powers as we keep on the path of institutional building Legislative Council (Privilege,
Immunities and Powers) Act.

Government intends to stay current with modernising the House of Assembly, as such; the Standing
Orders will be further updated, to keep the House of Assembly in line with ever-changing regional and
international parliamentary best practice.

Our Government values public input and debate on Bills and will endeavour to increase public
consultations on all legislation coming to and presented in this Honourable House.
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In the last Session, our Government was hoping to have at least one Sitting per year on a few Sister
Islands, so that members of the public can get further experience and exposure to the proceedings
and to be a part of monitoring the progress of our Government's Legislative Agenda. However, due to
the challenges with COVID 19 plans were changed to ensure that everyone remains safe.

Our Government during this First Sitting of the Third Session of the Fourth House of Assembly will be
swiftly moving forward with some of the legislation mentioned in this Speech from the Throne.

In closing, our Government's Legislative Agenda has been laid out for this Session, and it will be
monitored by the Premier’s Office to ensure that it moves forward with fortitude and determination.

Notwithstanding, as the need arise, other pieces of legislation not mentioned will be considered from
time to time.

Finally, as Governor, Honourable Speaker and Honourable Members of this House, visitors in the
gallery, members of the public, | thank you.

The proposed Sexual Offences Act would provide a gender-sensitive legal framework relating to a
broad range of sexual crimes, offer adequate measures to minimise secondary traumatisation, and
monitor and track sex offenders following their release into the community.

The Jury Act (CAP.36) will be addressed to seek to examine the powers of a Judge as it relates to jury

trials.The review will explore the question as to whether some trials can be heard by a Judge without a
Jury to allow the expediency of Justice in the Territory.The review will also be conducted to streamline
and enhance the selection of Jurors and to establish a jury register.

The Audio Visual Link 2017 will be amended to strengthen the legislation to ensure the effective
continuity of the Courts, particularly as it relates to the social distancing guidelines that were
implemented to supress or prevent the spread of COVID-19 in the Territory.Additionally, the legislation
will be strengthened to look at non-arrest matters.

The Flexible Working Arrangements Bill, supported by a policy will outline the criteria and process
for undertaking a flexible working arrangement. The implementation of this policy will come at a time
where officers and employees continue to manoeuvre through their personal hurricane recovery
efforts and the challenges caused as a result of COVID-19.

Consistent with the national vision, our Government will mobilise and attract foreign and domestic
investment to enhance economic development, reduce unemployment, grow entrepreneurship,
accelerate growth, and diversify the economy through the proposed BVI Investment Bill.

Additionally, the Incentive Legislation Bill will be introduced to ensure the empowerment of local
investors and local businesses in all sectors of the economy, inclusive of all, but not limited to tourism,
health, entrepreneurship, agriculture and fisheries.

Our Government also proposes to revise the Non Profit Organisations Act 2012. In July 2016, the
Financial Action Task Force (FATF) revised its recommendations on the supervision and monitoring of
Non-Profit Organisations (NPOs). It was felt that the previous language led to overregulation and
inappropriate restrictions on NPOs hampering their legitimate and essential work around the world.

The new FATF recommendation acknowledges that not all NPOs are at risk and directs countries to
undertake a risk-based approach when considering terrorist financing measures. A new Non-Profit
Organisations Act has therefore been drafted to engender a more targeted and risk-based approach to
the regulation of NPOs, which would reduce the burden of compliance presently placed on those
community groups that are not at high risk for abuse by terrorist organisations.

This new approach takes into account the differing types of NPOs that exist, the environment in which
they operate, and the level of risk they are exposed to.
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I will now turn to those pieces of legislation focused on: A STABLE AND DIVERSE ECONOMY

A number of pieces of legislation that are geared toward creating a more a stable and diverse economy
will be brought forward in the upcoming year.

As our Government looks towards creating a more stable and diverse economy, food security is a
priority area that also provides economic opportunities for the people of the Virgin Islands. The
agriculture and fisheries sectors remain a part of the historical, economic and cultural identity of Virgin
Islanders and will remain key elements of our Territory's increased emphasis on food security.

This is why The Virgin Islands Agriculture and Fisheries Marketing Authority Bill is being
proposed, following a series of stakeholder contributions. This Bill will seek to establish a statutory
authority to serve as the primary vehicle to coordinate the Territory's focus on food security, and is
expected to be realised in early 2021.

Amendments will be made to the Customs Management and Duties Act encourage investments in
Green SMART products like green energy, as well as export tax, among many other areas to stimulate
the economy of the Virgin Islands and to increase revenues. Other amendments to this Act also include
measures that will increase and reposition the Territory as the sailing capital of the world.

The Tobacco Products Control Act 2006 (No. 18 of 2006) will be amended to address various
deficiencies and bring the legislation in line with international standards, more specifically to meet the
basic provisions outlined in the World Health Organization (WHO) Framework Convention for Tobacco
Control (FCTC). The FCTC aims to combat the global tobacco epidemic and protect present and future
generations from the devastating health, social, environmental, and economic consequences of
tobacco consumption and tobacco smoke exposure.

Our Government will introduce the Environmental Management & Climate Resilience Act to
establish the legal mechanisms for the improved management of the environment and the
conservation of biodiversity. It aims to provide for the sound and sustainable management of natural
resources while establishing the institutional framework to manage the causes of and impacts from
climate change.

The Liquor Licence Act (CAP.106) will be modernised in consideration of the changes in the industry
so that legislation is aligned with modern day practices.

The introduction of a Waste Management Bill is essential to being a competitive economy, especially
when we consider the role that the environment plays in the Territory’'s economy.

The team is finalising a comprehensive Waste Management Strategy and is proposing new legislation
to reform the law regulating waste management, in accordance with the waste hierarchy.

A Waste Management Act will strengthen the legal framework for sustainable management of
household waste, industrial waste, construction and demolition waste, and hazardous waste in order
to protect health and the environment, while improving the aesthetics of the Territory.

We will move forward with the Plastic Litter Reduction and Container Deposit Bill. The primary
objectives of the proposed legislation are to reduce beverage container litter along roadsides, ghuts,
coastal and marine areas, and on other public or private properties; and encourage recycling.

The Water Supply and Sewerage Bill remains in draft form and still to be approved by Cabinet for
further processing. The proposed legislation will seek to expand on the Water Supply Ordinance
(CAP.153) by encompassing the management of the public water supply, sewage collection, treatment
and disposal, and the control of disposing of fats, oils and grease. The Water Supply Ordinance
(CAP.153) would be repealed for a more modern and comprehensive legislation.
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There will also be an amendment to the BVI Health Services Authority Act (No. 14 of 2004). The
proposed changes to the principal legislation aim to address the operations of the BVI Health Services
Authority as it relates to effective governance and management of the Authority’s mandate.

Strengthening Governance is important for having a stable economy. The Integrity in Public Life Bill
will promote and enhance ethical conduct standards by consolidating laws relating to the prevention of
corruption and the award, monitoring, and investigating government contracts and prescribed

licences.

Additionally, it will establish a single body responsible for supporting the establishment and
enforcement of integrity standards that will promote and strengthen measures for preventing,
detecting, investigating, judging, sanctioning, and prosecuting acts of corruption, linking with law
enforcement as appropriate.

Public safety and justice are essential for maintaining the stability of our economy and our society. The
Police Act (CAP.165) will bring together an updated legislative basis for policing in the Territory and
provides a strong constitutional and professional base for a modernised Police Force. It provides a real
opportunity for the Royal Virgin Islands Police Force to emerge as a leading police force in the
Caribbean.

Our Government will introduce the Road Traffic Act (CAP.218) (Amendment). The amendment will
seek to modernise the suite of traffic offences and fines intended to regulate and control road traffic
more efficiently. Further, it is envisioned to reduce the number of traffic offences and accidents and act
as a deterrent, thus improving compliance and public trust of the motoring public with the law, and
overall road safety as better policing of the road traffic would be achievable.

Amendment to Section 2 of the Explosives Act (CAP.124) is being proposed to widen the use of the
word explosives to include articles consisting of a cartridge case and various cartridges. The
amendment will allow law enforcement to properly deal with serious criminal offenders and ensure
the safety of citizens, residents and visitors.

The Criminal Conduct (Amendment) Act will be amended to ensure that the Proceeds of Criminal
Conduct Act, 1997, to make provisions for unexplained wealth orders.

The proposed Sexual Offences Act would provide a gender-sensitive legal framework relating to a
broad range of sexual crimes, offer adequate measures to minimise secondary traumatisation, and
monitor and track sex offenders following their release into the community.

The Jury Act (CAP.36) will be addressed to seek to examine the powers of a Judge as it relates to jury

trials.The review will explore the question as to whether some trials can be heard by a Judge without a
Jury to allow the expediency of Justice in the Territory.The review will also be conducted to streamline

and enhance the selection of Jurors and to establish a jury register.

The Audio Visual Link 2017 will be amended to strengthen the legislation to ensure the effective
continuity of the Courts, particularly as it relates to the social distancing guidelines that were
implemented to supress or prevent the spread of COVID-19 in the Territory.Additionally, the legislation
will be strengthened to look at non-arrest matters.

Following a review of the Virgin Islands Correctional Facilities Act that was passed in 2018, it was
determined that individual sections were inconsistent with the provisions of the Virgin Islands
Constitution Order 2007. Hence the Act has not been assented to.

The Witness Anonymity Legislation will be brought forward to ensure the protection of witnesses
and preserve their rights by providing a court to make a witness anonymity order to protect the safety
of the witness and prevent property damage, and prevent real harm to the public interest. This would
be an invaluable tool in assisting with combating serious crime, and at the same time, it would also
help to re-establish public confidence in the criminal justice system.
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The legislation will therefore be revised to align its provisions with the Virgin Islands Constitution while
maintaining its original objectives to repeal and replace the Prison Ordinance (CAP.166) and
modernise the Territory's legal framework with respect to the management and security of prisons,
and the safe custody and rehabilitation of inmates.

The Emergency Call Handling Bill is needed at this time. Our Government has established a Next
Generation 911 Emergency Call Handling Centre for the Territory of the Virgin Islands, which is
designed to enable the sharing of valuable lifesaving emergency response and law enforcement
information through the use of smart mobile and fixed communications.

A critical element to the full functioning of this Centre is the enactment of supporting legislation.
Hence, 911 Emergency Call Handling Bill will be introduced to meet the aims and purposes of the Call
Handling Centre.

The Disaster Management Bill provides for the more effective organisation of the efforts related to
the mitigation of, preparedness for, and recovery from hazards affecting the Virgin Islands and other
matters associated therewith. Additionally, it seeks repeal the current legal framework related to
disaster management in the Virgin Islands and provides a comprehensive mechanism for disaster
management in the Virgin Islands, and the rights and obligations of the Virgin Islands under the
Agreement establishing the Caribbean Disaster Management Agency.

The Architects and Engineers Registration Bill remains in draft form and still to be approved by
Cabinet for further processing. The proposed legislation will focus on the protection of health, safety
and welfare of building occupants, guarantee safety, and all the while help to protect the integrity of
the professions.

I will now turn to those pieces of legislation focused on BUILDING THE PEOPLE OF THE VIRGIN
ISLANDS

Education and higher education drives innovation and creativity. This is important to improve the
training of our people. Our Government will continue to invest in its people.

Our Government is committed to educational development and is cognisant that in this era of the
“New Regular,” the education system must become more technology-driven and coherent with the
established protocols. That is why there will be a focus on the Education Act (2004), as amended, to
bring this legislation in line with the technological requirements for learning, as well as the new
physical standards for schools and classrooms, the placement of students and the establishment of
stricter disciplinary and academic protocols.

Our Government remains committed to ensuring that students receive the best possible instruction
and are also trained to become functional citizens within this Territory, despite the new challenges that
are being faced. To realise this, our Government will aim to finalise the recently drafted Discipline
Policy and the revised Student Code of Conduct.

For any developing country to rightfully take its place and remain on the global stage, its human
resources must be adequately trained with the knowledge and skills necessary to move the country
forward. Our Government remains committed to ensuring that educational opportunities are
continuously available to the people of this Territory. As such, the Virgin islands Scholarship
Programme Policy (2014) will be revised to ensure that this programme remains sustainable and
adequately supports the training and workforce needs of the Territory.

With respect to the H. Lavity Stoutt Community College, our Government wishes to put forth
amendments to the College Act of 1990 to bring this legislation up to date with contemporary norms
for the governance of accredited tertiary institutions.

This year, our Government set out to revisit the Virgin Islands National Youth Policy and Strategic
Objectives (2014-2019) in an effort to update the policy with the status quo of its young people.
However, due to the COVID-19 pandemic related economic strain placed on this Territory, this,i)%ect
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was not realised. We will bring this policy back into focus.

In recent years, local sportsmen and sportswomen have been performing remarkably well on the
international stage, raising the profile of the Territory and inspiring us with their achievements. Our
Government recognises that our current and aspiring athletes deserve support and an enabling
environment to help them realise their potential. The introduction of the Virgin Islands National
Sports Council Bill to provide for the establishment of a National Sports Council is in the early stages
of stakeholder consultation. It is anticipated that a draft Bill will be before this Honourable House
during the latter part of 2021.

Our Government will create Children (Care and Adoption) Bill so that it is in line with

the Organisation of Eastern Caribbean States Model Children (Care and Adoption) Bill would
serve to modernise and strengthen the laws to aid in the proper care and management of children in
the Virgin Islands.

More specifically, the Bill provides a more comprehensive way to address matters relating to child
abuse, neglect, exploitation, and other forms of violence against children. Its express intent is to
ensure the safety, welfare, and well-being of the child and that any decisions taken are made in the
child's best interest. The Bill would also modernise the laws relating to foster care and adoption
procedures and the child's overall welfare.

The Registration of Births and Deaths Bill 2020 will be repealed and will replace the Registration of
Births and Deaths Ordinance (CAP.276) which has been in existence for over fifty-six years. It also
seeks to modernise the Territory's procedures with respect to the registration of births and deaths,
and enable computerisation of the notification and registration process.

The archives and records of the Territory are very important to the history and identity of its people.
The Archives and Records Management Act 2010 is being amended to establish the Archives and
Records Management Department and to provide for the preservation of public archives and records
from an electronic perspective.

Following a 2017 consultancy through the United Kingdom's Foreign and Commonwealth Office to
assess the Labour Code 2010, work now needs to be done to bring about a full revision of the
legislation.

The overall purpose of the exercise is to establish a framework to enhance the effectiveness of
employment laws and standards in place in the Territory.

The process for improving the effectiveness of our local labour law aims to reassert citizens'
fundamental rights and align effectively with local standards and international norms and best
practices.

The 2018 consultant's report outlines the way forward. Additional work will be done to ensure that the
requisite measures are taken to establish the Labour Policy and amend the Labour Code, where
applicable.

There will also be amendments to the Social Security Board Act seeking to bring the legislation in line
with international best practice and ensure that the best decisions are taken regarding the benefits to
be received by the people of the Virgin Islands. This also includes amendments to the National Health
Insurance processes.

Our Government will seek to amend the Immigration and Passport Act (CAP. 130) to ensure that the
Immigration Department as a frontline border agency has the requisite power to charge compound
fees on persons who enter the country illegally without having to take them to court. This frees up the
court system from dealing with smaller cases and allows the Immigration Department to expedite
issues while sending a strong message to those attempting to enter illegally.

174

https://bvi.gov.vg/media-centre/speech-throne-driving-bvi-innovation-through-legislation 9/11



23/03/2022 Speech From The Throne - Driving BVI Innovation Through Legislation | Government of the Virgin Islands

A general revision of the Immigration and Passport Act (CAP. 130)is also needed to bring itin line
with international best practice and ensure that the legislation is in keeping with the transformation
plan for that department.

The new border management system is to be enforced shortly and ensures that a number of systems
become online systems to make the department more efficient and effective.

In addition, amendments to the Immigration and Passport Act (CAP. 130) will help to facilitate
adjustments to the immigration policy to allow longer stay for investors in an effort to attract more
business to the British Virgin Islands.

In order to bring greater awareness to the roles of Honourable Members as Legislators, their privileges
and Powers as we keep on the path of institutional building Legislative Council (Privilege,
Immunities and Powers) Act.

Government intends to stay current with modernising the House of Assembly, as such; the Standing
Orders will be further updated, to keep the House of Assembly in line with ever-changing regional and
international parliamentary best practice.

Our Government values public input and debate on Bills and will endeavour to increase public
consultations on all legislation coming to and presented in this Honourable House.

In the last Session, our Government was hoping to have at least one Sitting per year on a few Sister
Islands, so that members of the public can get further experience and exposure to the proceedings
and to be a part of monitoring the progress of our Government's Legislative Agenda. However, due to
the challenges with COVID 19 plans were changed to ensure that everyone remains safe.

Our Government during this First Sitting of the Third Session of the Fourth House of Assembly will be
swiftly moving forward with some of the legislation mentioned in this Speech from the Throne.

In closing, our Government's Legislative Agenda has been laid out for this Session, and it will be
monitored by the Premier's Office to ensure that it moves forward with fortitude and determination.

Notwithstanding, as the need arise, other pieces of legislation not mentioned will be considered from
time to time.

Finally, as Governor, Honourable Speaker and Honourable Members of this House, visitors in the
gallery, members of the public, | thank you.

(https://bvi.gov.vg/sites/default/files/field/image/his_exec_gov_jaspert_48.jpg)
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Keep up with our latest Government News. Click here to Subscribe.
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