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Joseph Smith Abbott
Fourth

26 August 2021
Exhibit 'JSA 4'

IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 239) (THE'ACT')

FOURTH AFFIDAVIT OF JOSEPH SMITH ABBOTT

I, Joseph Smith Abbott, Pusser’s Warehouse, 3™ Floor, Road Town, Tortola, VG1110, Virgin Islands, Acting
Permanent Secretary, MAKE OATH and SAY as follows:

Introduction

1.

4,

| am the Acting Permanent Secretary of the Ministry of Natural Resources, Labour and Immigration (the
'Ministry'). | have served in this capacity since 17 May 2021. The statements made in this Affidavit
derive from information and documents reviewed during the course of my role as Acting Permanent
Secretary, and are true to the best of my knowledge, information and belief.

I make this Affidavit on behalf of the Hon Vincent O Wheatley as a result of the letter sent to him on 29
July 2021 by Ms Rhea Harrikissoon, Solicitor to the Commission of Inquiry (the 'COI") (the 'Request’)
entitled 'the Minister for Natural Resources, Labour and Immigration — Request for an Affidavit No.4'.

In this Affidavit, where | mention a document, | do not waive any privilege asserted in respect of it unless
| do so expressly.

| shall refer in this Affidavit to the exhibit marked 'JSA-4', which is a paginated bundle of documents.

Introduction

5.

8.

At the outset of this Affidavit, | would like to offer the Commissioner my sincere apologies for the fact
that in the 14 working days allowed to respond to the Request, | have not been able to fully address
each of the 18 detailed questions and three disclosure requests set out in the Request (see Request at
pages 1-6 of JSA-4).

As previously explained to the Commissioner in correspondence and in my Third Affidavit sworn on 17
August 2021, the Ministry has been under enormous strain in recent weeks. My ability to respond to the
request has been significantly impacted by disruption to my team caused by the Coronavirus surge
during July and August 2021, by staff absence and by office closures.

| have done my best to respond to the questions set out in the Request as well as | am able to do. My
team and the Cabinet Secretary have worked outside office hours to produce documentation requested,
and a bundle of around 90 confidential documents consisting of Cabinet Papers in respect of
Belongership Applications over the past decade will separately be provided to the COl Team today.
Privilege and confidentiality in those documents is not waived by so stating.

| stand ready to provide further assistance or clarification as required to do by the Commissioner.

Belongership status

9.

Belongership status is set out at section 2 of the Constitution of the Virgin Islands.



Granting Belongership Status

10.

1.

12.

13.

14.

15.

16.

The key piece of legislation governing the granting of Belongership status is Part IV of the Immigration
and Passport Act 2013 (see pages 7-9 of JSA-4) as amended by the Immigration and Passport
Amendment Act, 2019 (see page 10-15 of JSA-4).

The general Application Form for Belongership is exhibited at pages 16-18 of JSA-4. | exhibit the
accompanying cover sheet which provides information to applicants at page 19 of JSA-4.

There is additionally a different Application Form for Belongership for those applying for Fourth
Generation Belongership. This is exhibited (along with its cover sheet) at pages 20-22 of JSA-4.

For ease of reference | also exhibit the Application Form for Residency (along with its cover sheet) at
pages 23-25 of JSA-4.

The main ways to obtain Belonger status are by tenure or by marriage (see s.16 of the Immigration and
Passport Act). The Application Form used for each of those routes is the same, as exhibited at page 16
of JSA-4. A third way to obtain Belonger status is under the Fourth Generation Belongership application
program introduced under the Immigration and Passport (Amendment) Regulations 2019 (see page 26-
33 of JSA-4)).

In 2004, the Executive Council approved an administrative guideline stating that recommendations for
residence status should be made for all those who had lived continuously in the Territory for over 20
years, so long as they had applied before 1 January 2003 (see pages 34-37 of JSA-4). | understand
from my colleague Ms Germain Cline that the Immigration Department usually use a benchmark of 20-
years for applications by tenure (subject to s.16(4) of the Act).

Applications for Belongership (whether by tenure or otherwise) proceed as follows:

(@) There are two officers within the Immigration Department who process Belongership
applications. Once an application is received, those officers acknowledge it and file it.

(b) The Department has a sizeable 'queue’ of pending applications and so an application might
not be processed straight away. However, once processed (by the officers checking the
information provided), the officers contact the individual and call him or her for an interview.
If significant time has elapsed since the application was submitted, the Immigration
Department will request fresh police check, bank records and photos as appropriate.

(¢) A member of the Immigration Board attends the interview (along with one or more of the
officers) and the interview is minuted.

(d) Following the interview, the applicant's file (i.e. his or her application form and notes) are
presented to a meeting of the Immigration Board. The Board then votes on the application,
and a Cabinet Paper is prepared accordingly.

(e) The next stepis for the Cabinet Paper to be presented to Cabinet for approval.

® The regular fee for a Belongership application is US $500 (plus US $10 for an identification
card) (see Statutory Rates at page 38-42 of JSA-4). It is payable when the application has
been granted.

The Fast Track Program

17.

In 2019, there was a large backlog of outstanding Residence and Belongership applications. Therefore
a Fast Track Program was introduced in June 2019 whereby applicants could pay a fee of $1,500 (plus
$10 for the identity card) for an expedited application process. During that period, extra staffing
resources were allocated to the Immigration Department to administer the applications. The Fast Track
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22.

23.

Point 5 In relation to the preceding question, please explain whether there are any published
policies or guidance which expressly set out the process to be followed in making an application
and please provide the same

22.1.

222

Instructions are to be found on the Depariment of Immigration’s webpage of
Government’s website, which also contains links to Form 3 (see pages 199 tfo 205 of
Exhibit JSA-7). However, the application form for 4" Generation Belonger Status is not
available on the website. We are aware that the website needs updating in this regard and
will be taking steps to have that done as soon as possible.

We do encourage applicants to visit the Department or otherwise contact the Department.
We are then able to provide detailed information and guidance on the process.

Point 6: Can you confirm if in practice, the criteria are mandalory or does Cabinet or the
Immigrafion Board have any discretion whether fo award Belonger Status’ and if 80, in what
circumstances would it be appropriate to use their discretion?

23.1.

23.2.

23.3.

The legislation does not provide for an automatic right to Belonger Status on fulfilment of
these criteria. They are the criteria which have to be fulfilled in order for an application to
proceed as far as the Board and for the Board to then make recommendations for
consideration by Cabinet. The final decision and discretion whether or not grant the status
of Belanger resides with Cabinet (see subsections 16(1) to (7) of the IPA which are
explicitly expressed in terms that where the criteria are fulfilled the applicant “may” be
granted a certificate).

Cabinet will be guided in the exarcise of their discretion by the provisions of section 16,
any advice from the Atforney General and the recommendations of the Board. It is
appropriate for Cabinet to exercise its discretion when the requirements of the legislation
are fulfilled

As | have already described, subsection 16(5) of the IPA confers a discretion upon
Cabinet to grant what | have referred to as exceptional Belonger Status in the rare
circumstances where an individual qualifies.

(a) | am aware of only one grant of exceptional Belonger Status pursuant to subsection
16(5) having been made since 2013. It was granted to

(b) | have seen Cabinet Paper Memo No. 117/2015 referring to a grant of what is called
‘honorary belonger status’ to
(see pages 226-230 of Exhibit JSA-7). However, as is apparent from the advice of
Crown Counse| at Appendix B, ‘honorary belonger status’ carries with it no legal
status at all, let alone that of Belonger under the Constitution. It is no mare than an
honorific term and, for that reason Crown Counsel was able to say that it was a matter
which fell “solely within the discretion of Cabinef”.

The Rofe of the Board

24,

sPoint 7: What is the role of the Immigration Board in relation fo applications for Belongership
status and who is on this Board?

24.1.

242,

The Board is responsible for the review of applications and making recommendations to
Cabinet about them, as described above,

The current Board consists of the following Members:

Mr. Glen Harrigan - Chairman
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Letter to Ms. Rhea Harrikissoon
23 April 2021 Page 3 of 4

(b)

(©)

(d)

(e)

(6

=2

qualification for elected membership (s. 65)

ifi. the right to vote (s. 68)

iv. appointment to the office of Attorney General (unless there is no such
person who is suitably qualified and able and willing to be so appointed);

Labour Code, 2010
i. preference should be given to Virgin Islanders and Belongers in
employment (s. 117);

ii. Belongers are not required to hold work permits to engage in employment
or self-employment in the Virgin Islands (s. 170). However, this is not a
unique privilege/benefit. Persons holding certificates of residence, persons
married to Virgin Islanders, persons who have been educated in the Virgin
Islands (primary and secondary level) and persons who have resided in
the Virgin Islands for an extended period and other categories of persons
(e.g persons involved in arbitration for up to 60 days), in accordance with
the exemption provisions of the Code and as a matter of policy and
practice, are also exempted from holding work permits.

Education Regulations, 2016
i. Entitlement to admission to the public education system in common with
children of:
diplomats;
persons holding certificates of residence;
persons employed in government service;
persons ordinarily resident in the Virgin Islands and so on. (see s.

27)

Customs Management & Duties (Amendment) Act, 2011
i. personal and household effects of returning Belongers who have resided
abroad for 3 or more years and who intend to reside in the Virgin Islands
for at least twelve months are exempted from custom duties (s. 22);
ii. construction materials for first time Belonger home owners are exempt
from custom duties (s. 22)

a0 oOP

Stamp (Amendment) Act, 2020
i. Exemption from stamp duty on sale of land to Belongers for a limited
period during the COVID19 pandemic.

Business, Professions and Trade Licence Act (amended by Company Management

Act, 1990, Business, Professions and Trade Licences (Amendment) Act, 1991
i. differentiated fees for trade licences (First Schedule)
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION OF
INQUIRY 2021
AND THE COMMISSION OF INQUIRY ACT (CAP 237) ("the Act")

Submissions regarding Belonger Status

Unless otherwise indicated references in square brackets are to the bundle accompanying the
relevant Warning Letters

References to the accompanying bundle of authorities are given in square brackets as follows
[AB/tab/page].

1. These submissions have been prepared on behalf of the Attorney General in
response to the Warning Letters sent at the direction of the Commissioner, to
Hon. V.O. Wheatley, the Minister of Natural Resources, Labour and Immigration (
‘the Minister”) to the Cabinet and to the Premier, dated 15 September 2021 (
‘the Warning Letters”).

2. The Letters ask the Attorney General to file submissions on the question whether
the Policy as defined in Appendix A to each Warning Letter is unlawful, or
whether Cabinet has acted ultra vires the Immigration and Passport Amendment
Act (Cap.130) (“the Act”), or otherwise.

3. The potential criticisms set out in Appendix A to each letter raise the question
whether Cabinet would have acted unlawfully in applying the Policy as “an
individual applying for Belonger status would have a legitimate expectation that
once they had attained 10 years residence in the Territory, they could make an

application which would be considered in accordance with the Act’.
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They further raise the question whether the Cabinet has, in adopting and
adhering to the Policy, acted inconsistently with the principles of good

governance.

In addition, the Commission has asked that we consider the following points:

1. Whether the Policy (or any part thereof) has been made public, and if so in

what manner;

2. On what legal basis or under which legislative provision(s) was the Policy

introduced and on what date;

3. On what legal basis or under which legislative provision(s) the Policy operated

since its introduction through to date;

4. In Section 45 of the Act, what is meant by subsections (m) and (n);

5. Details of the time period(s) over which the Policy has been government

policy.

Policy and Practice

In the Warning Letters, the Policy is defined by reference to the administrative
guidelines set out in an Executive Council decision entitled ‘Policy on the Grant of
Residence and Belonger Status 367/2004’, dated 27 October 2004 [402-404].
The Internal Auditor refers to it as having been dated and approved on 20 July
2006, (Internal Audit Report 2012 p.5, 9.1 and Appendix | 3" page [6 & 21]).
However, the Immigration Department (“the Department”) is unsure as to when
the Policy was actually promulgated but believes it was in force from 2004, in
accordance with the date of Extract 367/2004. The Appendices make particular
reference to paragraph 1347(c) which included: “Once the backlog of those
identified at (b) had been cleared, the Board should make recommendations as

applicants reached the 20™ anniversary of their arrival in the Territory after the
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normal screening process” [403]. We have adopted the defined term ‘Policy’ for

ease of reference.

The application of the Policy by way of the benchmark of 20 years residency
described in the Seventh Affidavit of Mr Smith Abbott, (“JSA 7"”) at paragraph
10.10 (JSA7"/10.10 [1335]) (“the Benchmark”), was an administrative practice
deployed by the Immigration Department (“‘the Department”) as a method of
establishing an order of priority for the consideration of applications based on a
period of residence, made under subsections 16(1) and 16(3) and 16(1) and
16(4) of the Act [1438], referred to as ‘tenure’ applications, once the historic back
log had been cleared (JSA 7"/9.3(c), 10.10 and 32.4 [1332, 1335 & 1347]). The
backlog is described in the evidence of Dr Smith (Day 24, p.17/1-10 [232]). It is

understood that further back-logs may well have built up from time to time since

then and that there is a continuing danger of recurring back-logs.

Insofar as the Internal Auditor in 2012 sought to suggest that a benchmark of 25
years has been used (Internal Audit Report 2012 p.8, 9.10 [9] and Internal Audit
Follow-Up Report 2014 p.3 [38]), we understand that is incorrect and that the
Benchmark period has been 20 years (JSA7th/9.3 (c) and 10.10) [1332 & 1335]
and the evidence of Dr Smith, Day 24 p.17/10-12 [232]).

The Department typically receives on average 110 applications per annum. The
Department has limited resources to meet that demand. The Internal Auditor
pointed out that in 2012 the Department only had one officer, the Senior
Executive Officer otherwise known as the “Status Unit Officer”, who was
responsible for all the administrative functions relating to both the Belonger and
Residency Application Processes (Internal Audit Report 2012 2, 1.1.4 and p.7,
9.8 [3 & 8]). She observed that “the magnitude of work required for the efficient
and effective flow of the process is greater than the human resources assigned to
the function” (Internal Audit Report 2012 p.7, 9.8 [8]). Her third recommendation
was that a structured and staffed Status Unit be established to deal with the
process (Internal Audit Report 2012 p.13, 10.3 [14]). Following the 2012 Report,
it was the intention of the Department to hire three officers for the Status Unit
(Management’s Response 2 August 2012 10.3 [32]). By 2014, the single Senior

3
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10.

11.

12.

13.

14.

Executive Officer had been replaced, within the Status Unit, by a team of two
(Internal Audit Follow-Up Report 2014 p.5 [40]). At that time, additional
assistance was provided by the Premier's Office, including arranging interviews,
preparing summary sheets and the Cabinet Paper (Internal Audit Follow-Up
Report 2014 p.6 [41]). However, those tasks are now again completed solely by
two officers in "the Department (JSA7th/15.1, 15.2, 15.7, 15.13 & 15,15) [1337-
1338 & 1340]).

It will be apparent from the description of the process in JSA7™ that processing
Belonger Status applications is time and resource consuming (15.1 to 15.18
[1337-1340])

As well as a practical measure for prioritising and dealing with the flow of
applications to an under-staffed Unit at a manageable rate, the rationale behind
the Policy and the Benchmark seems also to have included the need to take time
and care in the grant of something as significant as Belonger Status, to ensure
that individuals were properly assimilated into the community (see the evidence
of Dr Smith Day 24 p.12/2-22) [227]. It is likely that applicants who have passed
the Benchmark 20 years of residence in the Territory will have more compelling
applications, bearing in mind the criteria to which Cabinet are required to have
regard pursuant to subsection 16(8) of the Act [1439], for example “close
personal connection with the territory” pursuant to subsection 16(8)(b). The
examination of close personal connection using the Point System Form is
described in JSA7"/15.8(b) [1338].

The Department understands that the Benchmark has been applied since about
2004.

As far as we are aware, neither the Policy nor the Benchmark have been
published (JSA7"/22.1-22.2 [1343]).

Legal Principles

The Warning Letters appear to invoke public law principles in respect of

legitimate expectation, illegality and fettering of discretion.

4
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15.

16.

17.

18.

19.

Legitimate Expectation

In summary, a claim for a breach of a substantive legitimate expectation requires
the claimant to show breach of a promise or practice based on a clear and
unequivocal representation, devoid of relevant qualification (De Smith’s Judicial
Review 8" edition (2018) (“De Smith”) 12-031 to 12-032 [AB/2/6-7] and United
Policyholders Group v Attorney General of Trinidad and Tobago [2016] UKPC 17;
[2016] 1 W.L.R. 3383, Lord Neuberger of Abbotsbury PSC, p.3395D-E, [37]
[AB/6/72]).

The source of a legitimate expectation may be an express promise, or it may be
implied from a regular practice which a claimant could reasonably expect to
continue (De Smith 12-016 [AB/2/5]).

The concept of legitimate expectation is normally otiose in cases where there has
been no representation, by words or conduct, by the public authority in question
to a claimant seeking to rely on it: see R (Munir) v Secretary of State for the
Home Department [2011] EWCA Civ 814, Stanley Burnton LJ [42] [AB/4/42],
whose reasoning was approved by the Supreme Court R (Munir) v SSHD [2012]
UKSC 32; [2012] 1 W.L.R. 2192 Lord Dyson JSC p.2199E [19] [AB/5/51].
Where the claimant does not know of the policy they seek to rely on, the question

is therefore more likely to be whether the executive have acted lawfully.

lllegality

A decision or exercise of a public function may be unlawful if it is incompatible
with primary legislation (De Smith, 5-001 to 5-002 [AB/1/1-2]).

To evaluate whether such illegality has taken place it is necessary to construe
the instrument measured against which the exercise of the public function in
question is said to be unlawful (De Smith 5-002 to 5-003) [AB/1/1-2].

Fettering Discretion
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20.

21.

22.

23.

24.

25.

The adoption of a rigid policy about how a discretion will be exercised may
unlawfully fetter that discretion (De Smith 5-140) [AB/1/3-4] and R (S) v
Secretary of State for the Home Department [2007] EWCA Civ 546; [2007]
Imm.A.R.781, Carnwath LJ at [50] [AB/3/22]. Where an administrative practice of
prioritising some applications over others has a rational basis, it may be lawful:
see R(S) per Carnwath LJ [52] and Moore-Bick LJ [62] [AB/3/22 & 24].

1.Has the Policy been made Public?

We understand that neither the Policy, nor the Benchmark have been published,

as we have indicated at paragraph 13 (above).

2. On what legal basis or under which legislative provision(s) was the
Policy introduced and on what date?

Once the minimum criteria of 10 or 7 years ordinary residence, in subsections
16(1),(3) and (4) [1438] of the Act are fulfilled, the legislation allows Cabinet the
latitude to make policy in respect of how applications are to be addressed. This
appears to have been the understanding of Dr Smith (Day 24 p.9/22-24 [224]). It
was on this basis that the Policy was approved.

Further, the law gives the Department, through the Board, the power to regulate
their own procedures, as confirmed by the Internal Auditor in the 2012 Report
(Internal Audit Report 2012 p.3, 1.1.7 and p.11, 9.19 [4 & 12]). It was on this

basis that the Benchmark was applied.

As we have said at paragraph 12 (above), the Department believes that the

Policy was promulgated in 2004.

3. On what legal basis or under which legislative provision(s) has the

Policy operated since its introduction through to date?

The answer to Question 2 above, is repeated.

6
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26.

27.

28.

4. In section 45 of the Act what is meant by subsections (m) and (n)

Subsections 45 (m) and (n) [1445] provide as follows:

“The Cabinet may make regulations-

(m) prescribing anything that is authorised or required to be prescribed by this Act;
And

(n) generally for the carrying out of the objects and purposes of this Act”.

Subsections 45(m) and (n) provide the Cabinet with a broad power to make
regulations for matters authorised or required to be prescribed by the Act and to
carry out any of the “objects and purposes of’ the Act. The regulations can, for
example, deal with the processing of applications, the evidence required in

support of them, the forms of application etc. (see paragraph 31.2 below).

5. Details as to the time period(s) over which the Policy has been

government policy

As we have said at paragraph 10 (above) it is believed that the Benchmark has

been applied by the Department since about 2005.

Is there a relevant Legitimate Expectation arising out of the relevant

provisions of the Act and if so what is It?

The suggestion appears to be that an individual applying for Belonger Status may
have had a ‘legitimate expectation’ that once an applicant had attained 10 years
residence in the Territory (or presumably 7 in exceptional cases falling within
subsection 16(4)), they could make an application which would be considered
according to the Act: see Appendix A in the Warning Letters at 1 and 3. The
implication in Appendix A to the Warning Letters appears to be that a legitimate
expectation arose that applications be dealt with immediately or within some, as

yet unspecified, time limit.
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29.

30.

31.

Neither the Policy nor the Benchmark prevents an application being made, to be
considered in due course under the Act, after the minimum residence period has
been attained (see the evidence of Dr Smith Day 24 p.11/4-7 [226]).

In any event, no question of legitimate expectation arises here from the
provisions of subsections 16(3) and (4) [1438].]

30.1. No promise or practice giving rise to the suggested legitimate expectation
has been identified. It does not appear that any relevant policy or practice
has been published (JSA7"/22.1 to 22.2 [1343]).

30.2. No unqualified promise, in any representation made by or practice of the
Virgin Islands Government, has been identified which could give rise to a
legitimate expectation that applications based on a residency period of 10
or 7 years or more (depending upon whether subsection 16(3) or (4)

applied) would be considered within any particular time frame.

Was the Policy Ultra Vires?

The question is whether the ‘Policy’ or Benchmark applied in respect of the
manner of processing applications contravene the provisions of subsections
16(1) and (3) and/or 16(1) and (4) of the Act, properly construed.

31.1. Subsections 16(3) and (4) [1438] provide for a minimum qualifying period
of 10 or 7 years. The Benchmark of 20 years complies with the minimum

periods.

31.2. Regulation 8(1) of the Immigration and Passport Regulations 2014 (“the
2014 Regulations”) [1460] prescribes the form in which applications
pursuant to subsections 16(3) and 16(4) should be made and that they
should be made to the Chief Immigration Officer. Regulation 8(2) provides

that any application received should be forwarded to the Board and that
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32.

31.3.

31.4.

31.5.

the Board should then consider the application and forward it “with their
observations thereon” to Cabinet [1460].

The purpose identified for the Department, acting through the Immigration
Board pursuant to sections 13 to 15 [1436-1438] and subsections 16 (1),
(3) and (4) of the Act, is to consider and provide recommendations to
Cabinet in respect of ‘tenure’ applications for Belonger Status (as
described in JSA7" /15.5 and 24.1 [1337-1343]). To fulfil that purpose, the
Board must organise the processing of applications. Neither the Act, nor
the Regulations made thereunder, specify the timeframe within which

applications for Belonger Status will be considered.

Subsections 16(1), (3) and (4) then give Cabinet a broad discretion as to
whether applications should be granted: “Cabinet, after consultation with
the Board, may upon application being made in the manner prescribed
grant a certificate” (subsection 16(1) [1438] and JSA7"/23.1 [1343]). As
the Internal Auditor observed, the application of the Benchmark “does not
reflect an unlawful recommendation of status” (Internal Audit Report 2012
p.5, 9.1 [6]). It concerns the processing of applications and does not affect

the recommendations or grants of Belonger Status ultimately made.

However, the Attorney General accepts that the Act may be construed to
imply a right, absent any other factors, to have an application considered
once the period of 10 years had elapsed (or 7 in exceptional

circumstances).

The Internal Auditor expressed the concern that the practice of applying the

Benchmark “may deny applicants a right duly theirs as the law makes them

eligible to apply for status after ten(10) years” (Internal Audit Report of 2012 p.2,

1.16 [3] 8, paragraph 9.10 [9], our emphasis). As we have already noted at

paragraph30 (above), the Benchmark did not prevent applications being made at

any time after the 10 or 7 year minimum residence requirement had been fulfilled.

It, therefore, did not deny applicants the right to apply. The Attorney agrees with
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33.

34.

35.

36.

the Internal Auditor’s observation if it is meant that applicants may have a right to

have their applications considered after that time.

In applying the Benchmark, the Department would say that it did not preclude the
possibility of considering applications earlier, however, in practice, the Attorney

has been unable (at the time of writing) to find evidence of it happening.

It is also plain that, as we have described at paragraphs 7 to 10 (above) the
Department have applied the Benchmark in good faith, for understandable
reasons. Those appear to have included an attempt to prioritise and control the
flow of applications to a heavily overburdened Unit. Further, as we have pointed
out at paragraph 11, the application of the Benchmark is likely to have resulted in
stronger applications falling to be considered by the Unit. The policy and practice
reflected in the Benchmark was to address those who had been in the Virgin
Islands for the longest first. It was a reasonable approach to the processing of
applications. It was the reverse of the practice applied in R(S) which was held to
be irrational and unlawful: see per Carnwath LJ at [51] and [52] [AB/3/22].

Nevertheless, if the Benchmark was applied without exception, or continued
beyond the existence of a back-log, the Attorney General would accept that
raises significant questions as to its lawfulness, either because the Act may imply
a right to have an application considered once the minimum criteria are fulfilled,
or because to apply the Benchmark in an inflexible manner was to fetter the

Department’s discretion.

The Principles of Good Governance

It is submitted that it in light of the absence of a stipulated time-frame in the
legislation, within which applications should be addressed and bearing in mind
the factors to which we have already referred, it was understandable for the
Executive Council to take the view that applications should be addressed as the
applicants reached the 20th anniversary of their arrival in the Territory and for the
Department to seek to prioritise applications by reference to the 20th anniversary

of an Applicant’s arrival.

10
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37.

38.

Nevertheless, if as may be, the Policy was applied in an inflexible way, that and
the failure to inform potential applicants about the Benchmark and publish a
policy setting out the approach that would be taken to such applications may not
conform to principles of good governance.
It is well understood by the Cabinet that this difficult area of law and
administrative policy and practice requires urgent review and redesign. The
Department has allocated the funds to engage a consultant to assist in that
process (JSA7" /9.3(g) [1332]).

The Rt. Hon Sir Geoffrey Cox QC

24 September 2021 Edward Risso-Gill

(Counsel for the Attorney General)
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Executive Summary

1.1 The main findings and conclusions resulting from the audit on the Immigration Board
Belonger Application Process are as follows:

1.1.1 The Immigration and Passport Amendment Act, 2000 Section 16 (3) (c) requires
that a person has to be ordinarily resident in the Territory for a period of not less
than ten (10) years immediately prior to his application. An Executive Council
Minute, Memo#367/2004 dated July 20, 2006, invited the Attorney General to
draft amendments to this Section of the law to reflect an increase in the number of
years for qualification from ten (10) years to twenty-five (25) years. However, no
record of amendments being made to the law was discovered.

1.1.2 In moving towards a more transparent and equitable process, the Board has
implemented a number of tools through which their decisions to recommend
applicants for status are made, they include a points system, a questionnaire on
BVI culture and an interview process. These tools have achieved their intended

purpose.

1.1.3 In returning their decisions to the Board, Cabinet does not provide any
explanation to the Board to indicate the reason why a recommendation was not
accepted and subsequently approved. This highlights a serious communication
deficiency between the policy making body and the administrators of the function.

1.1.4 To facilitate the administration of the process, the Immigration Department only
 has one (1) officer, a Sénior Executive Officer also known as the Status Unit
Officer, dedicated to the function. Such an environment undermines the control of
separation of duties as there is no checking within the process and the probably of
human error is possible.

[.1.5 Cabinet approved two hundred and twenty four (224) persons who were not
considered by the Board and for whom no recommendation was submitted.
Cabinet’s approval of status in this manner renders the purpose, operations and
functioning of the Board null and void as one of the reasons for which they were
appointed and engaged is undermined and in some instances ignored.

1.1.6 For those applicants who were awarded status according to the established
framework, we found that decisions by the Board based on their applications were
adequately documented and the required supporting documentation was
maintained. An adequately documented and formal process is in place to ensure
that the delivery of status was performed as intended within the appropriate
framework. However, we found that as a result of the use of policy guidelines
issued by Cabinet instead of the law, applicants were not considered by the Board
who did not meet the twenty-five (25) year requirement as stated in the policy.
We found that this practice may deny applicants a right duly theirs as the law
makes them eligible to apply for status after ten (10) years.
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1.1.7  The law gives the Board the power to regulate their own procedures. Therefore
the Board has autonomy to make its own policies and procedures to govern their
affairs. While we understand that the law gives the Board this right, we are
concerned that in being free to regulate its own affairs, there will be no
monitoring or evaluation of the procedures and guidelines the Board wishes to
implement to manage their affairs.

Introduction

2.1

2.2

2.3

24

Belonger status is a legal classification normally associated with British overseas
territories. It refers to people who have close ties to a specific territory, normally by birth
and/or ancestry. The requirements for Belonger status, and the rights that it confers, vary
from territory to territory.

In the British Virgin Islands, the Department of Immigration through the Board of
Immigration facilitates the process of Belongership under the rights of marriage and
residency. Under this arm, Belonger Status is granted under the Immigration and Passport
Ordinance Cap 130 Section 16. Additionally, the definition of qualifications for Belonger
status in the British Virgin Islands is contained in section 2(2) of the Constitution, and
includes nine (9) different methods by which a person may be regarded as a Belonger.

In 2004, Government of the Virgin Islands outlined the details of a new immigration
policy framework in an effort to add further structure and clarity to the rules surrounding
application for Residency and Belonger status and formally committed itself to bestowing
status to no more than twenty-five (25) persons a year for those persons applying for
status on the basis of having residing in the territory for twenty (20) years.

Over the years, numerous complaints have surfaced referring to the process as a lengthy
one and the lack of information as to the status of a person’s application within the
process. As a result of the implications of this service that Government provides along
with its implications on other Government programmes, the need to review the process
and the functioning of the Board forms the basis for this exercise.

Prior Audit Coverage

3.1 Based on our records, we are unaware of any audit conducted on the Immigration
Department’s Belonger Application Process within the last five (5) years.
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Audit Type

4.1

Performance

A performance audit is an objective and systematic examination of evidence in order to
assess the performance of a government organisation, program, activity, or function. The
purpose of the performance audit is to provide information to improve public
accountability and to facilitate decision-making by parties with responsibility to oversee
or initiate corrective action.

Audit Scope

5.1

The audit focused on the Belonger status issued from 2009 to 201 1.

Audit Objectives

6.1

6.2

6.3

To give assurance that the system of processing Belonger status applications is
transparent and equitable.

To give assurance that controls are adequate to safeguard the system from abusive
practices.

To give assurance that the Immigration Board is functioning effectively and in
accordance to statutory or policy requirements.

~‘Audit Criteria

7.1

7.2

73

In planning and conducting the audit exercise relevant legislation(s), policies and
procedures were reviewed.

Documentary evidence in support of our findings and conclusion were derived from
Department’s reports and files. A sample examination of persons to whom Belonger
status was granted for the scope years was also conducted and the results of these testing
form part of our audit findings.

Interviews were conducted with pertinent staff from the Department of Immigration. In
addition the Chairman of the Board of Immigration was also interviewed to gain an
understanding of the Board’s operations and the process that governs the awarding of
Belonger status.
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Audit Limitations

8.1

This review was limited to reviewing the process as far as the recommendation phase as
auditors were not allowed access to the Cabinet Papers approving individuals for
Belonger Status as they were deemed confidential. The lack of information and
documentation required to thoroughly assess the process limited the team’s ability to
adequately assess the entire process, especially at the approval phase or Cabinet level.

Facts and Findings

Objective 1: To give assurance that the system of processing Belonger status applications is
transparent and equitable.

The Belonger Status Application process can be divided into three (3) phases. The phases are: an
application phase where an application is submitted to the Department of Immigration, a
consideration and recommendation phase where an application is reviewed and a
recommendation offered by the Board and an approval or denial phase where Cabinet approves
or denies a recommendation made by the Board.

9.1

9.2

In meeting the requirements for obtaining Belonger Status, the Immigration and Passport
Amendment Act, 2000 Section 16 (3) (c) requires that a person has to be ordinarily
resident in the Territory for a period of not less than ten (10) years immediately prior to
his application. An Executive Council Minute, Memo#367/2004 dated July 20, 2006,
invited the Attorney General to draft amendments to this Section of the law to reflect an
increase in the number of years for qualification from-ten (10) years to twenty-five (25)
years. See Appendix I for the guidelines laid out in the law and policy. However, no
record of amendments being made to the law was discovered. The Board currently uses
the policy established in 2006 in evaluating candidates for Belonger Status. Although,
this practice does not reflect an unlawful recommendation of status, the application of
this policy without the necessary amendments to the laws, deprives applicants from being
considered and possibly subsequently approved for status in a shorter period of time.

In an effort to improve their decision making process and to bring transparency and
equitability to the Belonger Application Process, the Board approved and implemented
various tools to evaluate and recommend applications.

9.2.1 A Point System - the point system stipulates ten (10) different areas that relates to
an applicant’s lifestyle under which they can obtain scores. However, if an
applicant does not meet certain aspects of the point system, their final score is
determined only by those areas that relate to them. For example, someone who is
a full time student would not be able to obtain points under the employment status
category; therefore that category will not play any part in determining the final
score for that individual. From Board Minutes reviewed the audit team found that
the Board conducted numerous deliberations on implementing this decision
making tool.
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9.2.2 An Interview Process — this is done before applications are considered by the
Board. The panel is made up of Board Members and Senior Staff from the
Immigration Department. During this process applicants are interviewed and any
additional information from other Government agencies that is required to make a
prudent decision is obtained.

923 A cultural questionnaire with ten (10) questions is compiled by the Senior
Executive Officer in place of a Cultural Assessment Course, which was being
explored to be administered by the H. Lavity Stoutt Community College
(HLSCC). The questions are compiled from information within four history (4)
books by local authors. It is uncertain when the Cultural Course at HLSCC will
manifest, but it was discovered from the review of files that discussions have been
conducted with the College and the Department of Culture in moving this course
forward.

9.2.4 The audit found that these tools are yielding the desired results and do commend
the Board for taking such actions.

9.3 Applications are selected from a ‘queue’ based on the qualifying year and the date of
application. The queue consists of a listing of all applications submitted for Belonger
Status that were deemed complete. From this list, the Board selects applicants to be
interviewed according to the date when their application was submitted and if they meet
the requirements to qualify for status based on Policy Decision 367/2004.

9.4  There is no set time frame as to when an application for Belonger Status will complete
the process and Belonger Status awarded. The Audit team found that applicants are given
initial communication on their application when their application is submitted and
subsequently deemed complete. The letter simply indicates that their application was
received with a list of supporting documents, is deemed complete and is placed in queue
for consideration by the Board. No further information is received by applicants from this
initial communication until they are contacted for an interview, which we have observed
may happen several years after an application is submitted. The lack of information on
how the process will progress causes public’s perception of the process to be frustrating
and inefficient.

9.5  During the course of the audit, the Audit Team was made aware that there were numerous
applications that were awarded outside the standard framework established by law and
policy. It was revealed that Cabinet approved some two hundred and twenty four (224)
persons who were not considered by the Board and for whom no recommendation was
submitted. In some instances, persons did not even make a formal application for the
status before it was approved. However, these individuals have not yet received status as
the manner in which the status was awarded is questionable and could be deemed illegal.
Advice is being sought from the Attorney General’s Chambers to deal with these
applications.
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9.6  While we agree that Cabinet is the ultimate deciding body in granting Belonger status,
the awarding of this status in the manner creates an inequitable situation for the three
hundred and thirty-four (334) persons whose applications is still to be considered and
recommended by the Board. Additionally, it removes any level of transparency within
the process as there is no clear justification to indicate the merit of the decision.

9.7  The audit also discovered that no explanation is provided to the Board by Cabinet for
applicants who were recommended by them but for whom Cabinet did not approve.
Again, we find that this lack of communication also creates an environment that is not
transparent as no clear reason is given as to why decisions are taken contrary to the
recommendations made by the Board. Additionally, the Board cannot then adequately
assess their decisions in recommending applicants.

Objective 2: To give assurance that controls are adequate to safeguard the system from
abusive practices.

9.8  The Senior Executive Officer within the Immigration Department is responsible for all
the administrative functions related to the Belonger Application Process in addition to the
Residency Application Process. A copy of the officer’s Job Description is detailed in
Appendix II. The Audit revealed that the magnitude of work required for-the efficient and
effective flow of the process is greater than the human resources assigned to the function.
An environment such as this raises a number of control issues that needs to be
highlighted.

9.8.1 With one officer in charge of multiple functions within one Unit — the control of
separation of duties is undermined as there are no checks and balances in place.

9.8.2 The process becomes impeded should the officer become ill or unavailable.

9.8.3 Such a working environment can also cause employee burnout and low employee
morale.

9.9 A listing of persons receiving Belonger status for scope years 2009 to 2011 was requested
and reviewed in an effort to determine whether applicants received status based on
established law and policy. The audit found that of the seventy-seven (77) persons to
whom status was granted only forty-five (45) of those persons were awarded status
within the framework of the law. Of the remaining number, twenty-nine (29), although an
application was submitted to the Board, they did not go through the established process.
Table 1 below depicts this summary. The granting of these status raises some concerns as
to adequacy of the controls within the process:
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9.14  As laid out in the law, the application form provides a ‘For Official Use Only’ section for
requisite officials to sign, date and forward for further processing. The Chief Immigration
Officer, Board of Immigration and Executive Council (Cabinet) are the requisite officials
designated to sign off on these applications. From our testing it was found that this
section of all the applications was not completed. Additionally, actual applications
submitted are not submitted to Cabinet unless a request is made for the file to be
presented. Instead, a separate file is kept with a revised form that was created by the
Unit. The reason given for the use of this new form was to reflect the correct flow of the
application through the process. The Audit Team is concerned that by not using this
Section removes a number of controls that it aims to administer within the process:

9.14.1 It establishes a chain of custody through the process that creates a system of
responsibility and accountability.

9.14.2 1t provides verification that the requisite officials have duly conducted their role
within the process and that all deciding parties involved are aware as to the
position of each.

9.14.3 1t provides data for informative purposes to monitor the process flow.

9.15 The Audit revealed that there was a duplication of effort within the functions of the
Status Unit. The Officer within the Unit maintains two (2) log books related to the
Belonger Application Process, a Belonger Application Status Register and a Belonger
Status Register. The application register is for the logging of all applications submitted to
the Unit. The Status Register keeps track of approved applications and assigns file
numbers to each person to whom status is awarded. Although-not required to, the officer.
also maintains three (3) excel spreadsheets, in an effort to assist with the efficiency and
statistical data collection for the process. Again, the officer is only person who maintains
these files. As such, it was indicated that these spreadsheets are not kept current as data

entry is time consuming and the officer at times is overwhelmed with the functions of the
Unit.

9.16 To ensure the security and accountability of documents submitted with applications, a
formal approach to documenting the receipt of applications and the return of applications
is utilized. Each application submitted is reviewed for completeness by the Senior
Executive Officer. Applications deemed complete, are logged in the Department’s
Belonger Applications log book and a letter listing the documents submitted to support
the application is prepared. Applicants are then contacted to collect the letter from the
Department, which indicates the completeness of their application. If applications are
deemed incomplete, they are returned to the applicant. Applications and documents being
returned are done through a formal process where applicants are also contacted and asked
to collect their application and documents from the Department. Upon receipt of these
documents, applicants are required to sign a return receipt letter indicating that their
application is incomplete and is being returned to them with the supporting
documentation. Letters from the Status Unit are not dispatched through the local postal

Internal Audit Report - Immigration Board — Belonger Application Process 10
72



- system but applications are contacted by telephone numbers provided. If the applicant
does not collect the letter, it is held and placed on file until they do.

9.17 The Immigration Department has one (1) centralized location for filing which is
accessible by all officers of the department. Files and records pertaining to the Belonger
Application process are kept in this location and in the Senior Executive Officer’s office.
It was stated that the Status Unit Officer is the only individual who deals with files from
these locations. However, all officers within the Department have access to the filing
room and the room is not kept locked, while the Senior Executive Officer’s office is kept
locked in her absence. Although, there are other security mechanisms in place within the
Department to gain access to the general office area, no security or tracking mechanism is
in place to track the movement of files from the filing room. Despite the fact that no other
officer within the Department is charged with dealing with these files, the mere fact that
the filing room is accessible by all officers of the department and no log is kept on the
usage of files, we are concerned as to the risks involved such as the lost of documents
and/or applications.

9.18 In reviewing the legislation and from interviews conducted, it was revealed that there
were a number of sections in the law that could cause persons to abuse status and issues
that have been long-standing concerns of the Board. There is no stipulation in the law that
prohibits second (2"%) tier Belongers from passing on status. Additionally, the Board
continues to be concerned about persons seeking status on the basis of marriages of
convenience. It was reported in the 2009 report that there was an increase in the number
of requests from BVIslander spouses for the revocation of status to their spouses. It
would appear that persons granted status on this basis used this avenue as a ploy to obtain
the status and after it was awarded, the relationship changed. . . .

Objective 3: To give assurance that the Immigration Board is functioning effectively and in
accordance to statutory or policy requirements.

9.19 The Immigration and Passport Amendment Act 2000, Sections 13, 14 and 15, is the
legislation under which the Board of Immigration operates. It gives the Board the power
to regulate their own procedures. As a result of this autonomy, the Board is free to make
its own policies and procedures to govern their affairs. While we understand that the law
gives the Board this right, we are concerned that in being free to regulate its own affairs,
there will be no monitoring or evaluation of their functions or operations.

9.20 In governing their operations and the role they have been appointed to fulfil the Board
has implemented a number of tools to govern and improve the manner in which their
affairs are conducted. These include:

9.20.1 The introduction of the point system and a cultural questionnaire used in assessing
applications for Residency and Belonger status. Prior to the implementation of the
point system and cultural test, the process could be viewed as very subjective as
there was no formal basis on which recommendations for status was made. To
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remove this subjectivity the Board undertook discussions and implemented this
objective method. The Board commenced use of these tools on July 22, 2010.

9.20.2 Submitting proposals and recommendations to the Premier to have amendments
made to the Act to reflect current changes/trends relating to immigration matters
across the world. We found various recommendations made in minutes and
subsequent reports to the governing Ministry to assist policy makers with
decisions. Although, we cannot definitely ascertain whether the recommendations
of the Board are considered and thereby implemented, the records clearly reflect
that the Board continues to highlight various issues observed and submit
recommendations for improvement and control.

9.20.3 The implementation of seven guiding principles that fosters a level of integrity in
its operations and to which each member of the Board is held.

9.21 Meetings are held twice per month on the second and fourth Thursday of every month.
The Audit Team found that information pertaining to each meeting held by the Board was
documented and subsequently approved and signed off by the Chairman. This
information is also submitted to the Premier’s Office for informative and decision making
purposes. Additionally, minutes for meetings conducted with the Premier’s Office and
the Premier are documented.

9.22 In facilitating the Belonger Application process, the Board uses the policy decision in
Executive Council’s Memo 367/2004 which laid out administrative guidelines for the
processing of applications for Residence and Belonger Status, instead of the Immigration
-and Passport Act (Amendment) 2000. The audit team finds it necessary to highlight the
irregularity in the use of policy over law as both guidelines do not mirror each other. By
administering the policy over the law, the Board is in essence denying persons due
consideration at the ten (10) qualifying year seeing that the law was never made to reflect
the change desired by Executive Council to twenty-five (25) years as laid out in their
policy decision. See Appendix I for the guidelines the law outlines and the policy decision
guidelines.

9.23  While the Board has no authority to approve applications for Belonger Status, their role
within the process is that of an intermediary and investigative one. It is possibly the most
important point as it is at this point information is verified and validated so that sound
and accurate decisions can be made. Sections 16 (1) and 18 (1) of the Immigration and
Passport (Amendment) Act 2000 states that persons must apply for status and that there
must be consultation with the Board of Immigration. While Cabinet may agree or
disagree with the recommendations made by the Board, Cabinet’s decision can only
follow after there has been an application and a consultation with the Board. As stated
previously, by Cabinet approving the two hundred and forty-two (242) individuals in
2011 for Belonger Status renders the operations of the Board useless in fulfilling their
role and illegal.
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924 The audit also revealed a number of challenges encountered by the Board and by the

Department in carrying out its functions. These include:

9.24.1 The inability to address certain issues as the current Act does not specifically
address issues currently being manifested within the Territory. In addition, the
application form being used is outdated as it does not accurately capture all of the
information required and reflect the flow of applications through the process.

9.24.2 The separation of labour and immigration functions creates issues for the
Immigration Department, as the decision made at the Labour Department has
bearing on the decision made at Immigration.

9.24.3 Public’s misunderstanding and perception that Belonger Status is automatic and
as a result they believe that they are being treated unfairly. The law reflects that
status may be awarded upon an application being submitted, considered by the
Board and approved by Cabinet. The status is in no way automatic. .

9.24.4 No reason is provided by Cabinet when a decision is made to deny .a
recommendation for Status by the Board. Therefore, the Board is unable to
adequately assess the decision they made in recommending an individual.

9.24.5 Individuals being made aware that they had been awarded status before the
Immigration Department are informed.

Recommendations

10.1

10.2

10.3

104

It is recommended that amendments be made to the Act to make it more reflective of
issues and realities that exist in the global arena as it relates to immigration and the award
of status.

It is further recommended that the policy decisions that were outlined in Executive
Council’s decision Memo 367/2004 be amended in the Immigration and Passport Act to
ensure that both policy and law are in sync and so that there is no confusion in
administering the guidelines.

It is recommended that a structured and staffed Status Unit be established to handle the
various aspects of the process and matters relating to the processes. The magnitude of
work required for the efficient operation of the Unit requires the necessary human
resources to sustain it. Additionally, it is required so that adequate controls can be in
place to prevent and deter any wrong doings from occurring.

It is recommended that the ‘For Official Use Only’ section of the application to be
utilized as part of the process until amendments are made to modify the application to
reflect the reality of what is occurring.
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10.5

10.6

10.7

10.8

10.9

It is recommended that a Public Awareness Campaign be undertaken to educate the
members of the public on the Belonger Application Process. This initiative will help to
provide information that will assist members of the Public in understanding the various
phases and aspects of the process and clarify any misunderstandings they may have about
the process.

It is recommended that a database to manage the processing of applications be researched
and explored. In the short term modifications of the current excel spreadsheets used by
the Senior Executive Officer should be undertaken to add greater efficiently and
information on applications and their positions through the process.

It is also recommended that whenever a decision is made by Cabinet or the Board to deny
approval of status for an applicant, clear reasons as to why the decision was taken should
be documented, especially for those cases where the Board made a recommendation and
it was denied by Cabinet. This will help to ensure that transparency, equitability and
justification behind the decision taken.

It is recommended that an adequately structured file management system be implemented
at the Immigration Department. This will assist in tracking the movement of files within
the Department and assist in ensuring records are secured and being accounted for in an
appropriate manner.

It is uncertain if an increase in the number of times the Board meets will assist in
reducing the outstanding applications. Bearing in mind that the Board is governed by the

law and policy, it is recommended that an estimated timeframe be determined for the

processing of applications, as Government is in the business of providing services to the
Public and these services should be performed within adequate timeframes.
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Conclusion

11.1 We applaud the efforts of the Board in implementing tools to bring transparency, equity
and to assist with the decision making process on Belonger status applications. The
Board’s role within the process creates a level of control where the information on
applications are reviewed, verified and validated. It forms a central basis on which
Cabinet can make a sound and accurate decision on an application. The law, policy and
formal processes and procedures create a structured environment in which decisions can
be made and transparency and equity can be established. However, the law, the policy
and the procedures should mirror each other to avoid any confusion or misinterpretations
in facilitating the process. When transparency and equity is removed from any process it
creates doubt in the eyes of the public as to the integrity of the systems and processes.

11.2 We have concluded that in the awarding of Belonger Status the Board has executed its
role in an admirable manner. However, we have also concluded that the process has been
significantly compromised by Cabinet’s gross abuse of its authority. The process used by
Members of Cabinet lacked both transparency and objectivity. Cabinet, which in our
estimation is a policy setting body, unnecessarily circumvented the law, policy and
process and failed to ensure that the process they used was transparent, objective and that
their decisions were based on sound advice and accurate information. We are not
questioning Cabinet’s authority to approve status as it is their privilege to approve or
disapprove an application. However, we are concerned that when this is done contrary to
the law and policy and there is no sound basis or reason given for the decisions made it
erodes the integrity of the process. If Cabinet, as a matter of their right, disregards a
process after the process is established in law and policy, then the fundamental principle
of the transparency and equity within the process is severely undermined, if not
destroyed.

11.3 In addition, we found that Cabinet, by taking it upon themselves to approve persons who
were not vetted by the Board or did not even submit an application, removed from the
Board the ability to scrutinize the applicants thereby rendering the Board’s role null and
void. Furthermore, it is our opinion that the practice whereby Cabinet approves status for
individuals who were not vetted by the established process creates an environment in
which favouritism, cronyism, and corruption can flourish.
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b)

c)
d)

The applicant has established a close personal connection with the
Territory;

The applicant’s character and previous conduct are unexceptional; and
The applicant’s continued residence in and association with, the Territory
may afford some advantage to the Territory.

Additionally, the 2000 amendment also outlined that “For the purposes of this Ordinance a
person shall be deemed to belong to the Territory if that person so qualifies under section 2(2) of
the Virgin Islands (Constitution) Order 1976.”

The Immigration Regulations 1981 Section 49.3 (1) further states that:

a)

“The form of the application for a certificate that a person belongs to the
Territory under Section 16 of the Ordinance is set out in Form I of the
First Schedule.”

The Immigration and Passport Ordinance Cap. 130 Part III Sections 13 (amended in 2000), 14

and 15:

Section 13 reflects:

@)

b)

d)

¢)

“There shall be a Board called “The Board of Immigration”
consisting of the Chief Immigration Officer and eight members who
shall be appointed by the Governor acting on the advice of the
Minister.

The Governor acting on the advice of the Minister shall appoint one
of the Members to be Chairman of the Board.

If the Chairman is unable to attend a Board meeting because of
illness, absence from the Territory or other cause and the Governor
does not appoint someone to act during his inability to attend, the
Board appoint someone from among their own number to be
Chairman for that meeting.

The Board may act by any five of its members notwithstanding any
vacancy in the number of members constituting it.

The Board shall have power to regulate its own procedure.”

Section 14 reflects:

a)

b)

“Subject to the provisions of Section 15 the Board shall be advisory
and consultative and shall have no executive or administrative
Sfunctions.

It shall be the duty of the Board to advise upon all questions
concerning or connected with the entry of persons into the Territory
and the residence and occupation in the Territory of persons who do
not belong to the Territory (hereinafier in this Ordinance referred to
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“designated matters”), which may be referred to the Board by the
Minister or the Chief Immigration Officer and further it shall be
competent for the Board to make recommendation to the Minister or
Chief Immigration Olfficer in connection with such questions without
previous reference.”

Section 15 reflects - “The Board shall

a)

Cause to be made enquiries as they think expedient or as the Minister
may require in respect of any matters concerning or connected with
any of the designated matters or in any respect of any other matters
in respect of which their permission, approval, or consent or the
permission, approval or consent of any immigration officer is
required under this Ordinance.”

Executive Council’s [Cabinet] policy approved on July 20, 2006 on the granting of Residence
and Belonger Status (Memo 367/2004). The policy outlined the following administrative
guidelines for the Board of Immigration in the processing of applications for Residence and

Belonger Status:

a)

b)

“In the case of persons who had applied before 1 January 2003,
recommendations for residence status should be made for all those who
had lived continuously in the Territory for over 20 years and who qualify
after the normal screening process,

The outstanding backlog of such applications (approximately 365) should
be submitted in chronological order and batches of 50 by date of
application to the Chief Minister in the course of 2005

Once the backlog of those identified at (b) [8.1.2] had been cleared, the
Board should make recommendations as applicants reached the 20th
anniversary of their arrival in the Territory after the normal screening
process.

In the case of those who had applied after 31 December 2002
recommendations for Residence Status should be made for no more than
25 persons each year;

In the case of applications for Belonger Status, the Board should make
recommendations in respect of no more than 25 persons per year from
those already in possession of a Certificate of Residence, and

In all cases, periods of continuous residence in the Territory means a
maximum of 90 days absence in any calendar year excluding absence to
pursue further education.”

In the same Executive Council Minute (Cabinet Paper), Executive Council [Cabinet] also invited
the Attorney General to draft amendments to the Immigration and Passport Act (Cap 130) to:
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a) “Ensure Belonger Status for children born outside the Territory to a
Belonger parent whose entitlement to belongership was by descent

b) Grant Belonger Status to all children born in the BVI to non-Belongers

c) Expand the qualification for Residence Status along the line of the
requirements for Belonger Status, and

d) Increase the qualifying period for Belonger Status from 7 and 10 to 25
years.

Cabinet in its constitutional right has the responsibility according to Section 47 (4) of the Virgin
islands Constitution Order 2007 for “the formulation of policy, including directing the
implementation of such policy, insofar as it relates to every aspect of government, except those
matters for which the Governor has special responsibility under section 60, and the Cabinet
shall be collectively responsible to the House of Assembly for such policies and their
implementation”.
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10.

11.

12.

13.

14.

In considering applications the Board utilizes a point system to screen all applicants.
Applicants obtain scores for each category on the point system (education, employment,
knowledge/experience and financial assessment, etc.). If an applicant acquires at least
fifty percent (50%) of points from the areas which are applicable to them, that
application is recommended. If they acquire less that 50% of the points, applications are
not recommended. In cases where applications are deferred or not recommended,
reasons are provided for the deferral or non-recommendation. The summary
information that is forwarded to Premier’s Office includes both those applicants
recommended by the Board along with those who were not recommended.

Minutes for each Board Meeting held are prepared and signed by the Chairman. Copies
are forwarded to the Premier’s Office, along with all documentation for matters
discussed at the meeting. This includes the applicant’s summary sheet and agenda for
the meeting.

The Premier’s Office as the governing Ministry prepares a Cabinet paper for Cabinet’s
consideration and subsequent approval or denial of Status.

Cabinet reviews recommendation and approves or denies the recommendation made.

Cabinet Paper is prepared stating the persons to whom status has been awarded and
submitted to the Premier’s Office.

The Premier’s Office subsequently submits the Cabinet Paper to the Department of
Immigration for preparation of certificates and ceremony to confer status.

Applicants are informed of the award of status and are required to go into the
Department of Immigration pay the requisite fee for status.

Ceremony is held to confer status.
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Memoranda - ExcoTrack BVI

6) Recommendations were also made in relation to one hundred and sixty (160)

applicants in accordance with Section 16 (3) of the Immigration and Passport Act
(as amended). It was noted that seven (7) persons scored below the minimum
points attainable in the Point System. This was primarily due to two (2) students
at the time were attending university and therefore are not employed. There
were also other persons who were not employed; particularly due to businesses
affected after the storms of 2017. They all hold Certificates of Residence and
have contributed to the Territory over the years.

7) The Cabinet paper has been updated as per the instructions of the Attorney
General’'s Chambers.

Purpose

8) The purpose of this Cabinet Paper is to grant Belonger and Residence Status'
to persons are qualified under the different categories as stipulated by the

Immigration and Passport Act.

Cross-Ministry Consultation

9) The nature of this paper does not require cross-ministry consultation.

Financial Implications

10) The Government will receive a fee of $510 for each applicant that will assist
in setting off the associated processing cost. In addition, the applicants would
have greater access to participate fully in economic activities such as home

ownership and business investment opportunities. This has the potential to
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Hon. Vincent Wheatley
Minister for Natural
Resources, Labour and
Immigration

29 July 2019
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3) Of the fifty-three (53) applicants, fifty (50) were recommended by the Board
of Immigration in accordance with Section 16(6) of the Immigration and Passport
(Amendment) Act. Profiles of each applicant is attached at Appendix C. It was
noted however, that nine (9) applicants scored below the minimum points
attainable under the Boards point system. These low scores were primarily due
to the lack of employment because of retirement or the decision to be
homemakers. The spouses of all nine (9) applicants have given their full support
for the grant of Belonger Status, and as such, the Board has recommended for

their approval by Cabinet.

4) The remaining three (3) applicants who were holders of Certificates of
Residence and have resided in the Territory over twenty-five (25) years were
recommended by the Board in accordance with Section 16(3) of the Immigration
and Passport Amendment Act, and profiles of each applicant is attached at
Appendix D.

Purpose

5) To allow for persons who are married to BVIslanders and have resided in the
BVI with them for five (5) consecutive years, and persons who have resided
within the Territory for a period exceeding twenty-five (25) years consecutively,

to be granted Belonger Status.

Cross-Ministry Consultation

6) Due to the nature of this Paper, Cross-Ministry consultation is not needed.

Financial Implications

7) The paper should have mentioned the amount of the application fee received

from each applicant.
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8) Furthermore, the applicants will have greater access to participate fully in
economic activities such as home ownership and business investment

opportunities etc which will impact the economy of the Virgin Islands.

Legal Implications

9) We have reviewed the draft Paper and have discerned no adverse legal
implications which would arise if Cabinet is minded to decide in accordance with

the decision sought.

Communication Strategy

10) All applicants for Belonger Status will be notified of their approval and will

be presented with a certificate and card following Cabinet’s approval.

Conclusion

11) Members are asked to consider and concur with the decision sought.

Decision Sought
Cabinet is invited to:

a. review the recommendations of the Board of Immigration in respect of

applicants for Certificates of Belonger Status;

b. accept the recommendations of the Board of Immigration to grant
Certificates of Belonger Status to the following forty-eight (48) persons
who, in accordance with section 16(6) of the Immigration and Passport
(Amendment) Act are the spouses of belongers, and who have been
living together with their spouses within the Territory for a period not

less than five (5) years consecutively:
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10 EXECUTIVE SUMMARY

1.1'  The method of assigning work permit numbers is antiquated, which has lead to a
significant number of duplicates.

1.2 Senior positions within the Employment Services Unit of the department have remained
vacant for extended periods which has contributed to some of the operational
deficiencies within the unit and the department.

1.3 The department has been without a Deputy Commissioner in excess of a year which has
a contributory effect on the functioning of the department.

1.4 The work permit applications are inadequate in providing sufficient information on
which informed decisions can be made. As such, it was difficult to discern on what
basis decisions for approval or disapproval are made.

L5 Investigations carried out on work permit applications are scant and provides little
additional information to substantiate the vafidity and legitimacy of an application.

1.6 The department lacks the necessary facitilies (vacancies database, validation
mechanism, etc.) to ensure that belongers are not disenfranchised throughout the

process.

1.7~ The JD Edwards database is poorly maintained and contains incorrect data, thus
producing inaccurate historical data and statistics.

1.8 The data entry process lacks adequate validation and oversight by management to
ensure a reasonable level of accuracy for inputted data.

1.9 Multiple users of the ID Works system uses a single username and password,
although the system is capable of multiple user profiles. Since its implementation
in 2007 the password for the ID Works System has been changed only once.

.10 As a result of the single user setup both the preventative and detective controls within
the systems has been severely compromised. :

1.11  No reconciliation is done between the JDE and ID Works system.

1.12  The location of the ID Works system compromises the physical security of the system
as it is easily accessible to both employees and clients alike.
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2.0

3.0

4.0

5.0

6.0

INTRODUCTION

2.1  The Labour Depariment is charged with promoting, monitoring and regulating
employer — employee relationships within the Virgin Islands (UK). 'Economic growth
over the past two (2) decades has far surpassed the indigenous labour supply to sustain
such growth. Consequently, the Government, through the Department of Labour, has
employed the strategy of employing a “guest worker” programme (expatriate labour) to
meet the current labour demands. The process of employing guest workers is commonly
known as the Work Permit Process.

AUDIT TYPE

3.1 Operational
AUDIT SCOPE

4.1  The scope of the audit covered permit issuance for the years 2007 and 2008.

4.2 The audit also included a review of the security of the ID Works systems implemented
by the department for the issuance of Work Permit Identification Cards.

AUDIT OBJECTIVE

3.1 To give assurance that work permit issuance is in compliance with the department’s
regulations.

5.2 To give assurance as to the adequacy of the controls for the work permit identification
card system.
AUDIT CRITERIA
6.1  Interviews with pertinent staff
6.2  Work Permit applications for the years 2007 and 2008
6.3  Documentation for ID Works software

6.4  Policies and procedures for the processing of work permit applications

Labour Department Work Permit Process & ID System Security
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7.0 FACTS AND FINDINGS

Work Permit Processing

7.1 Work permit applications are outdated and do not provide adequate/sufficient
information on which a decision can be made. As a result, based on the reports,
processing officers are required to contact the employer to collect information that can
be collected on a revised application, thus possibly reducing the processing time.

7.2 The work permit process lacks standards and criterions on which decisions can be
made. As such, it lacks transparency in the decision making process.

7.3 The work permit process is paper intensive and as a result a large amount of the
department’s resources, physical and financial, are dedicated to servicing this facet. The
department provides applications free of charge, which requires large amounts of paper
to fulfill the current demand, thus necessitating great financial outlays. In addition, the
department’s physical space is seriously depleted due to the storage requirements,

74 In submitting an application, employers are not required to submit an applicant’s
qualifications or detail of work experience, thus requiring investigations. Information
collected during an investigation varies from application to application and from
processing officer to processing officer. There is no guidance on the type of information
required by the Commissioner on which her decision will be made.

7.5 As arequirement for submitting a work permit application, employers are required to
provide “written details about belongers who applied” for the position. However, the
audit team found that this requirement is not regularly adhered to and processing
officers must call employers to fulfill this requirement. Furthermore, the department has
no way of verifying such information and usually accepts the employer’s response at
face value. Such lack of a verification process could possibly lead to belongers being
disenfranchised for such positions. ;

7.6 The department lacks an adequate communication mechanism to keep the public
informed throughout the process, as a resuit the department is inundated with telephone
calls and visits seeking information as to the status of applications.

7.7 Through interviews, it was discovered that as part of the investigative process, the
Labour Department conducts inquiries with the Inland Revenue Department and Social
Security Board to ensure that employers are up to date with their contributions. We
commend the department’s efforts to work collaboratively with other agencies,
however, the practice is somewhat burdensome and time consuming. Furthermore, the

4
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burden of such payments falls squarely on the employer and the possible withholding of
a work permit application for nonpayment of such withholding not only penalizes the
employer, but also unfairly places the employee in a precarious position with the
Immigration Department.

7.8 The audit found that although the department collaborates with other agencies of
government, limited collaboration is done with the Department of Immigration in the
actual processing of application, a department to which the work permit process is
inextricably linked. In fully understanding the process it was revealed that the Labour
Commissioner can approve a work permit and the Chief Immigration Officer can deny
the applicant entry to the Territory which in essence renders the Labour
Commissioner’s decision void. Such mode of operating can be extremely
counterproductive to the department, as much time and energy has been exerted in the
processing of the application.

7.9 The process of assigning permit numbers within the department is antiquated with no
preventative or detective controls in place to safeguard against duplication.
Consequently, multiple applications have been assigned the same work permit number.
The department is aware of the problem and has sought to resolve it by identifying
duplicates with an alphanumeric designation; however, such format is not supported by
the JDE database, which compounds the problem. As a result, identification cards are
also issued to different applicants containing the same permit number. Such occurrences
could possibly lead to identification cards being mistaken as fraudulent as well as
negating the detection of actual fraudulent cards.

7.10  The department utilizes a module in the JD Edwards Software to manage work permit
applications. However, this system has proven to be inadequate and inefficient in
executing the required function. In addition, the system is poorly maintained/updated
and validation of the information is non-existent. As a result, the information contained
in the database is deficient, thus producing erroneous historical records and statistics.

7.11  Due to the non-connectivity between the JDE and the ID works systems, information
must be entered independently in each system. As a result, information between the two
(2) systems differs due to data entry errors and the lack of a verification process to
ensure that information is validated.

7.12  Again, through interviews, it was highlighted that for new and transfer work permits the

Labour Commissioner determines which permits are assigned to processing officers.
The audit team found this practice to be time consuming and inefficient for the

following reasons:
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7.12.1 The process may be stalled if the Commissioner is unavailable to assign permits
to officers.

7.12.2 As the person responsible for developing strategies for moving the department
forward and in the absences of a Deputy Commissioner to assist in the
management of the functions of the department, we find that this is a very
inefficient use of valuable time.

7.13  The positions of Senior Labour Officer — Work Permits and Senior Labour Officer -
Placement have remained vacant for more than two (2) years, which has significantly
impacted the functioning of the Employment Services Unit of the Department. As a
result, the Employment Services Unit has to be somewhat directly managed by the
Commissioner with some assistance from the Labour Officers within the Unit. This
situation can also account for some of the procedural and operational deficiencies that
have been occurring within the Unit due to the lack of oversight.

7.14  The position of Deputy Labour Commissioner has remained vacant for more than a
year, which may be contributory to some of the deficiency plaguing the department.

7.15  Determination of approval or disapproval of a work permit application is somewhat
subjective, in that there appears to be no real criteria which must be satisfied on which
the decision is to be made. In reviewing approved applications the audit team found
that:

7.15.1 Applications for renewals are somewhat automatically approved with little
scrutiny or with little consideration as to whether a “belonger” is available to fill
the position, thus disenfranchising belongers.

7.15.2 New applications are given scanty investigations which add very little value to
the decision making process. Evidence of qualifications is rarely submitted or
requested and is not used as a means to justify if an applicant’s skilled for the
positions they are applying for.

7.15.3 Transfer applications were found to have been given a similar level of scrutiny
as the new applications. However, although the work permit process is a system
to control the movement of guest workers, the audit found that applications for
transfers are approved almost as frequently as renewal applications, again
further disenfranchising belonger job seekers.
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ID Works Security

716 In 2007 the department, in an effort to safeguard the issuance of work permit
identification cards, introduced a new digital ID card to replace the handwritten paper
card. The overall impetus was to create an ID card that was not easily duplicated and
also one that was more durable, since card holders were required to always be in
possession of the identification. The department purchased the ID Works Systems from
Advanced Business Systems for a cost of forty-seven thousand seventy dollars
($47,070.00). At a cost of seventy five doliars ($75.00) per card, the department will be
able to recover the capital outlay after issuing approximately six hundred and twenty
eight identification cards. Thus, enhancing the revenue stream of the department.

7.17  Although the system has multiuser capabilities, with each user having a unique
username and password, the department has failed to implement this capability. What
presently exists is a situation whereby the users all use the generic username and a
single password that only changed in 2009 since the initial setting up of the system in
2007. This scenario has not only created a possible fraud rich environment but also
renders some of the other security/control mechanisms of the system ineffective and
nonfunctional.

718  The security of the ID system is further impacted by the placement of the
machine/system in an open area that is easily accessible to both employces and clients
of the department. This concern is further heightened due to the fact that the systems
take a minimum of ten (10) minutes of inactivity before it times out if the operator
neglects to lock the system when not in use, thus there is a ten (10) minute window of
opportunity for the system to be manipulated.

7.19  Management has failed to adequately train and assign a person within the department or
the Department of Information Technology as System Administrator for the system, nor
have they entered into a maintenance contract with the supplier. As a result, if
maintenance of the system is required, it must be outsourced at cost to the department.

720 The system lacks an administrator and as a result of the present single user setup, the
possibility exists for current users to manipulate the system for undesirable purposes
without detection. )

7.21  In addition, with the current setup, fraud detection is near impossible and absolutely un-
attributable because all cards are issued using the same username regardless of the

operator.

7.22  Although the system has the capability to produce statistical and other reports, such
capability has yet to be employed.
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8.0 RECOMMENDATIONS

‘Work Permit Process

8.1 It is recommended that the work permit application forms be revised to provide more
current and applicable information. An updated form would assist the department in
collecting more pertinent information on which a decision can be based and also reduce
the frequency of investigations to collect such information.

82 It is recommended that, in the long term, the department expiore the feasibility of
implementing a work permit management system similar to that used by Bermuda to
assist the department in the management of the application process. Such a system will
also assist with keeping the public informed at the various stages of the process and
possibly reduce the number of inquires to the department.

8.3 It is reccommended that the Labour Department mandate that in addition to vacancies
being advertised in the local newspapers, that all vacancies be simultaneously registered
with the department. Such a mandate would assist the department in enforcing this
requirement as well as facilitating the Job Placement function that exist within the
Department. Similarly, Belongers should be encouraged to register with the department
or at least notify the department when they have applied for advertised vacancies.

84 It is recommended that as part of the work permit requirements that employers be
required to submit Good Standing Certificates, possibly twice a year, from both the
Inland Revenue Department and the Social Security Board.

8.5 It is also recommended that the department move, with great expedience, to fill the
positions of Deputy Commissioner and the Senior Labour Officers within the
Employment Services Unit.

8.6 Itis further reccommended that the department move to implement a system that can to
reconcile the JDE and ID Works system.

8.7 Itis recommended that the department explore the feasibility of making the work
permit application available online through the Government’s portal or institute an
application/processing fee. Implementing such measures will greatly reduce/defray the
associated costs.
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ID Works Security

8.8 It is recommended that the department immediately implement the usage of unique
profiles for each user of the ID Works system. '

8.9 It is further recommended that the departrnent implement the security features that are
indigenous to the software.

8.10 It is recommended that the department adequately train an individual, within the
department or the Department of Information Technology, to assume the role of System
Administrator for the system.

8.11 It is recommended that the deparment utilize the reporting and auditing capabilities of
the system.

8.12 It is recommended that the department initiate a program of reconciliation between the
ID Works systems and the JDE system. This reconciliation should be in line with the
audit trail constraints of the systems.

9.0 CONCLUSION

9.1 The Labour Department plays a very important role in the overall economic
development of the British Virgin Islands. Charged with the responsibility to regulate
the employment and movement of “guest workers” within the Territory, the department
employs the work permit process to achieve this objective. Although the process may
have been an effective too) in accomplishing this function in the past, it has become an
overwhelming function within the department. In its present state the process is
inadequate and marginally effective. However, the perceived effectiveness is due to the
lack of standards being in place on which applications are to be accessed. The absence
of such standards have rendered the process extremely subjective. Controls and
reporting capabilities throughout the process in some instances are lacking and in other
areas too stringent, which have negatively impacted the overall effectiveness and
efficiency of the process.

9.2 The implementation of the ID Works systems has improved the overall quality of the
identification cards issued by the department. However, based on the current use of the
system, it is apparent that the system was purchased solely to produce a card, as all the
security, reporting and conirol mechanisms have been completely ignored. Although no
instances of fraud were discovered based on sampling, the current situation creates an
environment whereby fraud can be committed and go undetected.
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8.0 RECOMMENDATIONS

Work Permit Process

8.1 It is recommended that the work permit application forms be revised to provide
more current and applicable information. An updated form would assist the
department in collecting more pertinent information on which a decision can be
based and also reduce the frequency of investigations to collect such information.

Agree/Disagree Agree

Corrective action planned

Revision of Application Form (with input from
the revised Labour Code which should come into
force by year’s end

Anticipated completion date

31* January, 2010

Names(s) of contact person(s)
responsible for corrective action

Terry Phillips, Memice Vanterpool and Beverly
Todman

8.2

It is recommended that, in the long term, the department explore the feasibility of

implementing a work permit management system similar to that used by Bermuda
to assist the department in the management of the application process. Such a
system will also assist with keeping the public informed at the various stages of
the process and possibly reduce the number of inquires to the department.

Agree/Disagree

Agree

Corrective aétion planned

Study the work permit management system that is
enforced in Bermuda with a view to adopting areas
that are relative to the need of the BVI. Possibly
undertake a visit to Bermuda for a first hand
oversight.

Anticipated completion date

31% January, 2010

Names(s) 6f contact person(s)
responsible for corrective action

Oleanvine Maynard

153




83

It is recommended that the Labour Department mandate that in addition to

vacancies being advertised in the local newspapers, that all vacancies be
simultaneously registered with the department. Such a mandate would assist the
department in enforcing this requirement as well as facilitating the Job Placement
function that exist within the Department. Similarly, Belongers should be
encouraged to register with the department or at least notify the department when
they have applied for advertised vacancies.

Agree/Disagree

Agree

Corrective action planned

A Human Resources Manager to be in place by the
ending of this year. Person to monitor and develop
program to ensure these measures are put in place
and carried out.

Anticipated completion date 31* January, 2010
Names(s) of contact person(s) | Permanent Secretary-MNR &L
responsible for corrective action .

Oleanvine Maynard

84 It is recommended that as part of the work permit requirements that employers be
required to submit Good Standing Certificates, possibly twice a year, from both
the Inland Revenue Department and the Social Security Board.

Agree/Disagree Agree

Corrective action planned

Requirement to be incorporated in the revised work
permit application form.

Anticipated completion date

February, 2010

Names(s) of conmtact person(s)
responsible for cerrective action

Oleanvine Maynard, Beverly Todman, Mernice
Vanterpool
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85 It is also recommended that the cfepartment move, with great expedience, to fill
the positions of Deputy Commissioner and the Senior Labour Officers within the

Employment Services Unit.
Agree/Disagree Agreed
Corrective action planned Interviews are underway for the Deputy
Commissioner’s post. The other positions will be
filled as soon as physical space becomes available to
house the employees.
Anticipated completion date February 2010

Names(s) of contact person(s) | Oleanvine Maynard, HRM, MNR&L and Director of
responsible for corrective action Human Resources

8.6  Itis further recommended that the department move to implement a system that
can to reconcile the JDE and ID Works system.

Agree/Disagree Agreed

Corrective action planned Liaise with the Department of Information
Technology to implement a system that provide said
feature

Anticipated completion date March 2010

Names(s) of comtact person(s) | Oleanvine Maynard
responsible for corrective action
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It is recommended that the department explore the feasibility of making the work

8.7
permit application available online through the Government’s portal or institute
an application/processing fee. Implementing such measures will greatly
reduce/defray the associated costs.
Agree/Disagree Agree

Corrective action planned

Quotation received for the launching of a website for
the Department. Funding is being sought,
Exploring links with HR website. Guidance sought
on the viability of implementing an application fee.

Anticipated completion date

June 2010

Names(s) of contact person(s)
responsible for corrective action

Oleanvine Maynard, Beverly Todman, Mernice
Vanterpool

ID Works Security

8.8

It is recommended that the department immediately implement the usage of

unique profiles for each user of the ID Works system.

Agree/Disagree

Agree

Corrective action planned

Liaise with the Department of Information
Technology for the implementation of the profiles

Anticipated completion date

February 2010

Names(s) of contact person(s)
responsible for corrective action

Beverly Todman
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89  Itis further recommended that the department implement the éecurity features that
are indigenous to the sofiware.

Agree/Disagree Agree

Corrective action planned Liaise with the Department of Information
Technology for assistance in implementing this
feature.

Anticipated completion date February 2010

Names(s) of contact person(s) | Oleanvine Maynard
responsible for corrective action

8.10 Tt is recommended that the department adequately train an individual, within the
department or the Department of Information Technology, to assume the role of
System Administrator for the system.

Agree/Disagree Agree

Corrective action planned Seek assistance from the Department of Information
Technology to assign one of their officers’
temporarily and also Identify and train an officer the
Labour Department to be the System Administrator.
Identify and train an officer within the Department
to be systermn administrator.

Anticipated completion date February 2010

Names(s) of contact person(s) | Oleanvine Maynard
responsible for corrective action
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8.11 It is recommended that the department utilize the reporting and auditing
capabilities of the system.

Agree/Disagree Agree

Corrective action planned The Department already utilizes a part of the
reporting capability of the system. After further
training by the Department of Information
Technology its full capability will be utilized.

Anticipated completion date February 2010

Names(s) of contact person(s) | Oleanvine Maynard
responsible for corrective action

8.12 It is recommended that the department initiate a program of reconciliation
between the ID Works systems and the JDE system. This recongiliation should be
in line with the audit trail constraints of the systems.

Agree/Disagree Agree

Corrective action planned Identify officer within the Department to perform
this function and be responsible for ensuring
reconcilement once all the features are in place

Anticipated completion date April 2010

Names(s) of contact person(s) | Oleanvine Maynard
responsible for corrective action
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1.0 EXECUTIVE SUMMARY

The main findings and conclusions resulting from the audit on the Work Permit Exemption
process are as follows:

11

1.2

113

The audit of the work permit exemption process found significant control deficiencies for
which abusive practices have developed, which may have adverse effects on the Ministry
and Department in achieving their operational objectives.

1.1.1 Firstly, the work permit exemption policy is ambiguous as it is frequently and
abruptly changed to accommodate the needs of Cabinet.

1.1.2 The audit found instances where exemptions were issued without due process.
Based on an amendment to the policy, Cabinet members are allowed to submit
extra names directly to the Cabinet Secretary to be added to the list by the subject
Ministry.

1.1.3  Although the policy was introduced to remove the discretionary manner in which
exemptions were being issued, the audit found that the majority of exemptions
were still being issued on a discretionary basis.

1.1.4 Overall, the audit found that a significant number of exemptions (under the
Minister’s Discretion category) were approved by Cabinet where the applicants
did not meet the eligibility criteria nor did the applicant provide sufficient
evidence to satisfy their eligibility.

The audit found the issuance of exemptions to potentially undermine the indigenous
labour market (British Virgin Islanders and Belongers). Based on the policy, exempted
persons can freely seek employment in the company of their choice without any controls
from the Labour Department, this provision in the policy makes it difficult for the Labour
Department to monitor and enforce the Labour Code. Additionally, this provision has
affected the Immigration Department, as the mechanism by which migrant workers
usually updated their immigration status may seem to have been removed (a falsely
perceived enhancement to their immigration status).

The most obvious effect of the issuance of work permit exemption is on Government’s
revenues. Based on our estimation, Government loses five hundred dollars on average for
every exemption issued. Aggregately, the Government potentially loss one million, one
hundred thousand dollars ($1,100,000) over the last five (5) years as a result of issuing
work permits exemptions.

Final Internal Audit Repori- Work Permit Exemptions 2
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10.7 Based on the amendments to the policy outlined above, the audit team found numerous
instances in which these amendments could be used and where they could be abused and
where they do not promote the original intent of the Policy.

10.7.1 The granting of a Work Permit Exemption was intended to be a privilege granted
to persons that met a specific criterion. The exemption(s) was never intended to be
a right. However, based on the amendment made on September 8, 2008, the
Cabinet by making the granting of an exemption “automatically” on the basis of
marriage, in essence, seeks to elevates this privilege to that of a right which is
obtained because of the union. This amendment in essence removed an important
control that deterred persons from entering into marriages of convenience with the
sole purpose of obtaining an exemption.

10.7.2 Likewise, the provision for granting exemptions based on employment with
voluntary organizations leaves this privilege open to abuse. Persons granted these
exemptions are able to move freely within the labour market as no restrictions are
placed on these individuals. Additionally, this condition can be abused by persons
who only seek to join voluntary organizations as a means of obtaining the work
permit exemption. Once the exemption is obtained these persons can disassociate
themselves from the organization and is free to seek employment elsewhere
thereby circumventing the work permit process.

10.7.3 Amendment to the policy on October 23, 2010 which made it possible for
exempted employees to freely seek employment in the company of their choice
may prove to have disenfranchising effects on the protected population (Virgin
Islander and Belonger). Exempted employees can now freely compete on the job
market without any hindrance or control from the Labour Department. Although
Cabinet concurred that an exemption does not enhance a migrant employee’s
immigration status, this amendment also makes it difficult for the Immigration
Department to enforce immigration laws, as the mechanism by which migrant
employees usually update their immigration status may seem to be removed (a
falsely perceived enhancement to their immigration status).

10.8 The work permit exemption policy was analyzed and found to be inadequate. In our
opinion, the policy only provided the criteria for eligibility, but failed to provide the
comprehensive framework for which applications for exemption would be approved.
Additionally, guidelines laid out in the current policy gives vague directives as to what
conditions are required to be met in order for applicants to be granted the exemption. This
shortcoming in the policy has resulted in the approval of approximately one thousand four
hundred (1,400) exemptions in a three (3) year span, which the audit found to be
excessive and unsustainable.

Final Internal Audit Report- Work Permit Exemptions 8
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11.5 It is recommended that the issuance of exemptions under special consideration by the
Minister be discontinued as there is no transparent and equitable manner in which
approval is granted. It is further recommended that all exemptions previously issued
under this heading be reconsidered or revoked where necessary.

Agree/Disagree Disagree

Corrective action planned All work permit exemptions are based on the
consideration of and are approved in principle by the
Minister prior to Cabinet’s final approval. Hence, even if
an exemption is issued based on special consideration
(i.e. outside of the parameters of the stated criteria), it
remains initially at the consideration or discretion of the
Minister and ultimately with Cabinet.

Anticipated completion date | Not applicable

Name(s) of contact
Person(s) responsible for
Corrective action.

11.6 Due to the fact that a large percentage of exemptions were approved on a discretionary
basis contrary to the categories set out in the current exemption policy and that Cabinet
opted to reauthorize a large number of prior Exemptions Order rather than allowing
applicants to reapply, it is recommended that all Work Permit Exemptions issued under
the “Minister Discretion” category, especially those granted under special consideration
be reconsidered and revoked in addition to the Exemption Orders exempting employees
who were previously exempted under a previous order. This would bring the necessary
correction to an inequitable practice where individuals were granted exemptions without
having to submit an application and those issued solely at Cabinet’s discretion.

Agree/Disagree Disagree

Corrective action planned All work permit exemptions are based on the
consideration of and are approved in principle by the
Minister prior to Cabinet’s final approval. Hence, even if
an exemption is issued based on special consideration
(i.e. outside of the parameters of the stated criteria), it
remains initially at the consideration or discretion of the
Minister and ultimately with Cabinet.

Anticipated completion date

Name(s) of contact
Person(s) responsible for
Corrective action.
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Memoranda - ExcoTrack BVI

3) Under this expedited process, a timeline of three (3) weeks was allotted to
allow persons to submit the required forms and documents. Applicants were
required to pay upon submission of all applications a fee of eight hundred and
ten dollars ($810.00).

Purpose

4) To allow for persons who have resided within the Territory for a period

exceeding twenty (20) years to become regularized by obtaining Belonger Status.

Cross-Ministry Consultation

5) The nature of this paper does not require cross-ministry consultation.

Financial Implications

6) There is no mention as to the aggregate sum of revenue that would be
generated from the change in immigration status process in the Cabinet
memorandum. Also, there was no indication of the loss in public revenue upon
granting of the new immigration status. Cabinet must be made aware of the
potential value of revenue to be derived from the process and that which would

be lost should they approve the decision sought.

7) Itis important to note, however, though there will be some loss of revenue to
Government, the assumption is that the contribution of the applicants to the
Territory in other forms such as investment in property and business over time

far outweigh the loss of revenue from work permit and other immigration fees.

Legal Implications
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Executive Summary

1.1 ~ The Immigration Department Headquarters division requires three (3) staff
members in order to maximize its operational activities at the general processing
area specifically two (2) senior level and two (2) junior level staff.

12 The management of files needs urgent improvement.

1.3 It is uncertain the date when relocation of the department will be started and
completed. Currently, two leases are being paid for two separate buildings.

1.4 Overcrowding is a great problem in the reception area due to limited space and
the refusal of cooperation of the Labour Department.

1.5 Immigration Officers are very knowledgeable of their job as they relay
information to customers.

1.6 Customers are handled with professionalism based on observations and interviews
conducted with customers by the Audit Team.

1.7 The department processes well over one hundred customers on a busy day; and
customers are handled with expediency as observed during a four day period.

1.8  Officers are not required to learn a foreign language despite the high number of
foreign language speakers requiring service.

1.9 Access to critical areas of the department is too easy.

1.10  There is no officer in the department assigned the duty of training officer.

Introduction

2.1 The Immigration Department provides a regulatory service for persons wishing to

Immigrations Department Audit type 2009

reside in the territory of the Virgin Islands for employment, visitation or just
living with family. Such a service is required to be efficient, effective and
professionally managed. Due to the importance of this service, the Office of the
Premier requested an audit of this department to address specific concerns and
provide assurance that the intended service is being delivered professionally.
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Audit Type

3.1  Operational

Audit Scope

4.1 Current Operations of Headquarters

Audit Objectives

5.1 To review daily operational services compliance.

52 To evaluate the associated risks.

5.3 To assure equity and due professional care.

54  To verify that service delivery is efficient and effective.

Prior Audit

6.1 In July 1999, the Internal Audit Unit conducted and operational audit at the

department.

Audit Findings

7.1

7.2

7.3

7.4

Administration

It was agreed by all staff members interviewed that the department needs one (1)
or two (2) more officers to handle the file area and assist with processing
customers.

The file room was observed to be over crowded and in need of additional storage.

Currently the Clerical Officer has the responsibility for file management. It was
the sentiment that a more senior officer needs to be responsible for the file
management.

It was stated that there is a degree of difficulty in tracking the whereabouts of files
when they are sent to the administration section of headquarters. An adequate file
management system is not in place. This takes up a lot of time when the file is
needed to process a customer.

Immigrations Department Audit type 2009 3
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7.5  The busiest days at the department are Mondays to Wednesdays due to changes in
specific service days at the Labour Department.

7.6 Some officers felt that more public awareness of immigration services should be
done via pamphlets, TV advertisements and radio advertisements.

7.7 No manual with written instructions for the Immigration Officers exist for
executing specific services.

7.8 Officers felt that they are given the autonomy to make decisions within their level
of responsibility.

7.9 A copy of the mission and vision statement was clearly visible on walls where
customers could see and understand the purpose of the department.

7.10  There is signage with important information posted on walls; however no signs
were done in Spanish or French.

Customer Service

7.11  The Processing Unit of the Immigration Department consist of three (3) Junior
Immigrations Officers on the frontline receiving documents from customers
which are reviewed for the requirements; then they are handed over to one of the
three (3) Senior Immigration Officers for approval or further review. There is
also the Assistant Chief Immigration Officer who manages these officers.

7.12  The junior officers also serve as cashiers, which can at times cause a delay in
servicing the next customer.

7.13 It was mentioned that keyboarding development skilis training is needed by some
officers because of slow processing of customers.

7.14  The Immigration Department has a computerized system for processing persons
entering into the territory called ENTREX. It was mentioned by officers that this
system is not being fully utilized as it should.

7.15  Also noted with ENTREX was that it is not linked at all ports; meaning that if a
person was refused entry at one port the information is not electronically available
at other ports.

7.16 A System Administrator post, which is needed to service the computer system
programs and department website, is not filled, as the past administrator left.

7.17 The Audit Unit conducted four (4) days of observations at the Immigration
department and noted the following:

Immigrations Department Audit type 2009 4
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7.17.1

7.17.2

7.17.3

7.17.4

7.17.5

7.17.6

7.17.7

7.17.8

A need to relocate the department is urgent (a location has been
found and a lease agreement is in place, however no date has been
set for a move and negotiations are in progress for outfitting the
space).

The reception area is often over-crowed due to the fact that it is
also used by persons waiting for Labour Department. These
patrons often have fo stand blocking other patrons waiting for
services. This is due in part to Labour Department’s additional
reception area not being open until a later time. It was stated that
the Labour Department was asked to open their waiting area earlier
but they denied the request.

Some customers are dressed inappropriately for the purpose of
conducting business at a government institution.

The reception area needs to be thoroughly cleaned including the
blinds which are very dirty. Some blinds by the entrance section
are severely damaged and need to be removed and replaced.

The PA system does not work properly, which seems to be due to a
shortage in the wiring system and due to only having one 1))
speaker to cover a large area. The reception area can become a bit
noisy due to multiple conversations and the television being
played.

One junior officer understood and was able to speak a bit of
Spanish to give instructions to a customer. There are a great
number of customers who do not speak English and require a
translator. It was observed on the first observation day that one
bilingual person had to act as a translator for three (3) customers,
as the Senior Immigration Officer does not speak Spanish. There
is a need for officers to learn to communicate in other languages so
that they can be absolutely sure that information is properly passed
on to the customers.

It was noted that some customers had to make several appearances
to the service area and to be interviewed by the Senior Officers. As
expected this caused a bit of frustration on customers. {Customers
were interviewed while they awaited service).

It was observed on the first day that seventy (70) customers were
served, compared to fifty-seven (57) customers being served from
9:30 am to 12:00 pm on day two (2) of observation.

Immigrations Department Audit type 2009 5
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7.17.9

7.17.10

7.17.11

7.17.12

7.17.13

7.17.14

7.17.15

7.17.16

7.17.17

7.17.18

7.17.19

7.17.20

Processing window allows for customers to speak directly into
officers’ faces which at times may be uncomfortable. No
amplification system is attached to these windows. There are a
total of three (3) processing windows.

A slower period exists between 11:45 am to 1:20 pm on the days
of observations.

The access door between the service window area and the
offices for senior officers has no secure access system and is
kept unlocked at all times during service hours, which gives
customers unrestricted access to officers.

Persons living Virgin Gorda have to be processed there rather than
in Road Town.

It was noted that some persons come in to Immigration to have
their time extended ahead of the expiration time; however, this
can’t be done for work permits renewals only for the purpose of
visitation extension.

Immigration Officers are not required to wear name tags which
would assist customers in identifying an officer when referring to
another officer.

The debit/credit card machine has been out of service for at least a
period of two (2) years.

Officers at the service window asked important questions that
would avoid customers having to return several times to the
department.

Occasionally officers would come out to the lobby and check the
number pull machine them return inside to advance the digital
display number.

Service windows are not numbered therefore officers can’t page
them over the PA system to a specific window.

There is no receptionist available to ensure that customers have ali
the necessary documentation available before they see the
Immigration Officer at the service window.

Interviews were conducted with customers and they had the
following sentiments:

Immigrations Department Audit type 2009 ' 6
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7.17.20.1 More lobby space is needed, customers at times
have to pull a number then go outside to wait and
there is no speaker outside the lobby so customers
won’t hear their name called.

7.17.202 More frontline officers needed at the service
windows that are customer oriented.

7.17.203 Continual use of appointment system should be
considered.

7.17.20.4 A Security Officer should be stationed within the
department.

7.17.20.5 Customers felt that the Assistant Chief Immigration
Officer is a very fair person.

7.17.20.6 Customers complained about the noise in the lobby
area from the television and chatter.

7.17.20.7 Complaints were made about officers not returning
customers’ calls when they left a message.

7.17.20.8 Some customers clajim that Immigration Officers
are impatient while on the other hand others stated
that they had a good experience.

Concerns by Management

8.1 Management stated that no training budget exist although attempts wee made to
obtain funds for such.

8.2 Management has identified a need for officers to learn foreign languages. They
have on occasion offered services in teaching other languages that they know but
cited a lack of interest on some officers; however management’s sentiment is that
speaking a foreign language should be a requirement of becoming and
Immigration Officer.

8.3  Typing and report writing skills are other areas where training is required;
particularly for officers could be applied to at ports of entry where typing skills
increases efficiency of processing passengers.

8.4  Concern was given over the fact that rent is being paid for two (2) office spaces,
as the new site for relocation is not ready as yet.

Immigrations Department Audit type 2009 7
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8.5  The management is of the opinion that a Senior Officer or experienced personnel
needs to be assigned to management of the file system.

8.6  Management also noted that at times decisions made by officers within the
department have been met with objection by Ministers of government and been
ordered to change them. Complaints are made by the customers to the requisite
authority to have decisions made in their favour contrary to Immigration rules.

8.7 A need for a Public Relations Officer is seen as critical to the department.
8.8 A designated Training Officer is not available in the department; however
management sees a need for such.

8.9  No information booth or kiosk is available in the department.

8.10 A designated cashier is not available and Immigration Officers provide this
service; however management deems that a cashier should be given to the
department,

8.11  Officers interviewed stated that the computer systems being used were efficient in
terms of response times.

8.12  Comment cards for customers to log their sentiments were made available at one
point but have not been restocked after they were depleted.

Audit Recommendation

9.1 A new deadline should be set for relocation of the Immigration Office and that
date met. Management agreed that immediate follow-up on the status of the
relocation plans will be done.

92 A Senior File Management Clerk should be hired to manage and organize a
system of file tracking and file building and maintenance. An effort would be
made to have this staff in place within 6 months.

9.3  Additional Senior and Junior Officers should be added to the front office to assist
with customers, especially on the busiest days of the week. Management agreed -
that a senior officer is more suited to fill a position as a relief officer at
outstations and perform services in the residency/belonger status areas.

94  An operational manual with instructions should be compiled for reference by
officers and for purpose of record.

9.5 A designated cashier to handle cashiering services should be hired so that
frontline officer can dedicate more time to their other duties and process

customers more quickly. Management agreed that they would immediately
explore this option with the Treasury Department.

Immigrations Department Audit type 2009 8
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9.6  An officer should be assigned the responsibility for quality of service as this is
critical of the department desires to render continuous professional service.
Management has decided that supervisors will be relied on for such services.

9.7 It is important that a designated training officer be activated to ensure that all
officers are adequately and continuously trained to render professional service.
Management agreed that in the interim seniors will continue to provide training
until a training officer is selected

9.8 Training in foreign languages should become a part of the requirement for being
an Immigration Officer; or incorporated into some system of promotion incentive
for Semior Immigration Officers. Management would like to see foreign
language become a part of requirements for becoming an Immigration Officer.
Engquiries would be made immediately into possibility of having courses taught
to officers.

9.9  Officers should ensure that they enunciate the names of persons correctly,
especially those that don’t speak English, so that the customer understands that
they are being called.

9.10 The post of Systems Administrator should be filled immediately to ensure that
continuous maintenance and upgrades in the ENTREX and other systems are
done. Management has agreed to have this post filled within six (6) months. The
post is in the budget; however the availability of funds determines whether post
will be filled. (The department has been asked to cut back on spending in areas
where they can).

9.11 Liaise with the Labour Department in having them open their waiting area earlier
to accelerate congestion. Management will table this item for the agenda in a
meeting with the Labour Department immediately

9.12 A receptionist that is versed in immigration matters and requirements should be
hired to avoid customers making several trips to the service window when they
don’t have the required documentation. Due to the lack of space management
decided to include this recommendation upon relocation.

9.13  The PA (Public Address) system should be fixed in the interior so customers can
clearly hear their name being called. A solution would be to add one or two
additional speakers to address the situation. Consideration should be given to
having on speaker placed immediately outside the lobby door to address the
situation of persons waiting outside due to overcrowdings. This will be
immediately addressed by management and put in place if funds are available.

9.14 Some signs should be printed in Spanish as the department processes a large
number of Spanish speaking customers. Management has promised to have such
signs erected within 3 months if funding is available.

Immigrations Department Audit type 2009 9
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9.15

9.16

9.17

9.18

9.19

9.20

9.21

9.22

9.23

9.24

In the design for the service area in the new location, management should ensure
that a voice amplification system is incorporated. Consideration will be given.

Service windows should be identified by numbers to avoid any confusion on the
customers’ part. Management agrees to put numbers in place immediately.

Officers should consider wearing name badges and having name plates at their
designated windows for ease of customer reference. Management will check the
availability of funding and proceed with implementation.

The access door to Senior Officers should have restricted access utilizing a
buzzer door release system which would be controlled by the officers.
Management has agreed to rectify this problem within (3) three months based
on the availability of funding.

The Debit/Credit card machine should be fixed immediately which provides quick
access to cash in cases where more funds are required by customers.
Management will revisit this issue immediately as it was visited before but issue
was not resolved by technicians at TSMU (Telephone Services Management
Uniy).

A. dress code should be established for customers along with the requisite signage
which states the manner in which customer is required to dress in order to receive
service.

Consideration should be given for changing the numbering system used to service
customers to a fully electronic system.

Funding for training of Immigration officers must be given in order to achieve
optimal performance.

Political Interference should cease and officers should be allowed to apply their
decisions based on Immigration laws.

More public awareness shows such as Public Eye and other talk shows should be
held in order to be satisfied that the department has done its best in educating the
public of its procedures and requirements.

Immigrations Department Audit type 2009 1G
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Conclusion

10.1 Immigration control services are vital aspect to the maintenance of order within
out territory. It is this body that control who enter and reside within our borders.
In order for it to be effective and continuously improved, the requisite resources
must be afforded and not diminished. This exercise proved that this area of the
department is a strong one and has a relatively high rate of efficiency despite of
the growing volume and limited human resource to process such a need.
Management and staff has agreed to and made some of the recommendations in
this report. It is in the best interest of the government that they be afforded such
reports.

Immigrations Department Audit type 2009 11

205



206



RESTRICTED

Financial Implications

6. The Financial Secretary expressed other than lost revenues from work permit fees and
other fees no known implications exists. The full comments are at Appendix B.

7. Cabinet is asked to approve the granting of Belonger Status to the applicants listed in the
Decision Sought.
Ralph T. O’Neal

Premier

Appendix A: Minutes of respective Board meetings
Appendix B: Financial Secretary’s Comments

RESTRICTED
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RESTRICTED

22.  After making such contributions to the Territory and adopting the British Virgin Islands
as their home, it is only but fair that they be granted Belonger Status, having lived in peace with
their neighbours and were never in any trouble with the law.

23. Cabinet is asked to agree to the recommendation.

Ralph T. O’Neal
Premier

RESTRICTED
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Memoranda - ExcoTrack BVI

written exam, and submit all of the same documentation that persons would
have originally submitted through the normal process at the Immigration
Department. Following the receipt of completed forms, documents and
payments, persons were profiled for submission to Cabinet. A profile of each
applicant which summarizes the application of each applicant is attached as
Appendix B for Cabinet’s deliberation. It should be noted that full applications
are available at the Department of Immigration if Cabinet wishes to gather

further information on each applicant.

4) Cabinet should further note that though the BVI Government will see some
loss as it relates to revenue generated through work permits from the persons
listed within the Decision Sought, while being mindful that significant revenue
has be generated through the fees, that each person has paid to be awarded
these statuses. Furthermore, contribution will be derived through differing
forms, such as investments in local property and homes, contributions to society
and communities, and business ventures just to name a few will far surpass the

loss of revenue from work permits and related fees.

Purpose

5) To allow for persons who have resided within the Territory for a period

exceeding twenty (20) years to be granted Residence and Belonger Status.

Cross-Ministry Consultation

6) The nature of this paper does not require cross-ministry consultation.

Financial Implications

7) An aggregate of $151,000 was paid into the coffers of the Government of the
Virgin Islands by these applicants.
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written exam, and submit all of the same documentation that persons would
have originally submitted through the normal process at the Immigration
Department. Following the receipt of completed forms, documents and
payments, persons were profiled for submission to Cabinet. A profile of each
applicant which summarizes the application of each applicant is attached as
Appendix B for Cabinet’s deliberation. It should be noted that full applications
are available at the Department of Immigration if Cabinet wishes to gather

further information on each applicant.

4) Cabinet should further note that though the BVI Government will see some
loss as it relates to revenue generated through work permits from the persons
listed within the Decision Sought, while being mindful that significant revenue
has be generated through the fees, that each person has paid to be awarded
these statuses. Furthermore, contribution will be derived through differing
forms, such as investments in local property and homes, contributions to society
and communities, and business ventures just to name a few will far surpass the

loss of revenue from work permits and related fees.

Purpose

5) To allow for persons who have resided within the Territory for a period

exceeding twenty (20) years to be granted Residence and Belonger Status.

Cross-Ministry Consultation

6) The nature of this paper does not require cross-ministry consultation.

Financial Implications

7) An aggregate of $101,170 was paid into the coffers of the Government of the
Virgin Islands by these applicants.
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8) Based on the decision sought there will be a decrease of revenues in the
areas of work permit and immigration fees going forward. However, the
assumption is that these applicants will make positive contributions in other
areas that will impact the economic growth of this Territory.

Legal Implications

9) The size of the number of applicants (in this case 67) and the short notice for
comments on the Cabinet Paper does not provide me with the requisite
opportunity to determine whether or not the applicants have qualified for the
grant of resident or belonger status and that there are no disqualifying factors
such as criminal convictions, frauds etc. whether in or outside the Virgin Islands,
which is a relevant consideration in these matters.

10) I proceed on the assumption that the Ministry has conducted the application
and that they do in fact qualify under the Immigration and Passport Act for the
status that they have applied for. In any event, a certificate granted is subject to
revocation for fraud, false representation or concealment of material fact and

imprisonment among other considerations.

Communication Strategy

11) All persons applying for Residence and Belonger Status will be notified of a

ceremony to collect all certificates and cards following Cabinet’s approval.

Conclusion

12) Members are asked to concur with the decision sought.

Decision Sought
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have originally submitted through the normal process at the Immigration
Department. Following the receipt of completed forms, documents and
payments, persons were profiled for submission to Cabinet. A profile of each
applicant which summarizes the application of each applicant is attached as
Appendix B for Cabinet’s deliberation. It should be noted that full applications
are available at the Department of Immigration if Cabinet wishes to gather

further information on each applicant.

4) Cabinet should further note that though the BVI Government will see some
loss as it relates to revenue generated through work permits from the persons
listed within the Decision Sought, while being mindful that significant revenue
has be generated through the fees, that each person has paid to be awarded
these statuses. Furthermore, contribution will be derived through differing
forms, such as investments in local property and homes, contributions to society
and communities, and business ventures just to name a few will far surpass the

loss of revenue from work permits and related fees.

Purpose

5) To allow for persons who have resided within the Territory for a period

exceeding twenty (20) years to be granted Belonger Status.

Cross-Ministry Consultation

6) The nature of this paper does not require cross-ministry consultation.

Financial Implications

7) An aggregate of $38,800 was paid into the coffers of the Government of the
Virgin Islands by these applicants.
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8) Based on the decision sought there will be a decrease of revenues in the
areas of work permit and immigration fees going forward. However, the
assumption is that these applicants will make positive contributions in other
areas that will impact the economic growth of this Territory.

Legal Implications

9) The size of the number of applicants (in this case 48) and the short notice for
comments on the Cabinet Paper does not provide me with the requisite
opportunity to determine whether or not the applicants have qualified for the
grant of resident or belonger status and that there are no disqualifying factors
such as criminal convictions, frauds etc. whether in or outside the Virgin Islands,
which is a relevant consideration in these matters.

10) I proceed on the assumption that the Ministry has conducted the application
and that they do in fact qualify under the Immigration and Passport Act for the
status that they have applied for. In any event, a certificate granted is subject to
revocation for fraud, false representation or concealment of material fact and

imprisonment among other considerations.

Communication Strategy

11) All persons applying for Residence and Belonger Status will be notified of a

ceremony to collect all certificates and cards following Cabinet’s approval.

Conclusion

12) Members are asked to concur with the decision sought.

Decision Sought
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Hon. Vincent Wheatley
Minister for Natural
Resources, Labour and
Immigration

09 December 2019
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3) Applicant ||} 25 not recommended. The Board

recognised that although ||| has resided in the Territory for over 20

years, a criminal record exists, the offenses are as follows | GGGz

As stipulated in Section 18(1)(a) a person receiving certificate of
residence should be of good character, and therefore these persons should not
hold any criminal record within the Territory. Attached at Appendix C is -
-profile, as well as her Police Certificate at Appendix C(i).

4) Appendix D contains excerpts from the minutes of the meetings held by the
Board of Immigration on 26th January, 23rd March and 13th and 29th April, 2021.

Purpose

5) To allow for persons who have resided in the Territory for 20 years,

consecutively, to be granted Residence Status.

Cross-Ministry Consultation

6) Due to the nature of this Paper Cross-Ministry consultation is not needed.

Financial Implications

7) As was mentioned in the paper there would be a slight decrease in work
permit fees because a few were still paying. However, it is believed that with this
new status there will be other economic benefits contributing to the economy.
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Legal Implications

8) We have reviewed the Paper and have discerned no adverse legal
implications which would arise if Cabinet is minded to decide in accordance with

the decision sought.

9)

Budget

10) Cabinet should note that though the BVI Government will not see a great
loss of revenue as it relates to work permit fees as most persons have already
obtained work permit exemptions and have not contributed to work permit fees
for an extended period, minimal loss will be realised for those still on work
permit. However, the only consistent revenue to be directly lost is that of twenty-
five dollars ($25.00) paid to the Immigration Department each year for renewal
of their entry permit (immigration time). Furthermore, it is projected that greater
contributions will be derived through differing forms, such as investments in
local property and homes, contributions to society and communities, and
business ventures. These types of financial injection into the BVI economy will far
surpass any loss of revenue from work permits, work permit exemptions and all

other related fees.

Communication Strategy

11) All applicants for Residence Status will be notified of their approval and will

be presented with a certificate and card following Cabinet’s approval.

Conclusion

12) Members are asked to consider and concur with the decision sought.
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Decision Sought
33.Cabinet:

a.

reviewed the recommendations of the Board of Immigration in respect
of applicants for Certificates of Residence;

accepted the recommendations of the Board of Immigration to grant
Certificates of Residence to the following one hundred eighty-eight
(188) persons, in accordance with Section 18(1) of the Immigration and
Passport Act;
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d. decided in its discretion to grant a Certificate of Residence to -
and

e. decided that an expedited extract be issued to allow the decision of
Cabinet to be acted upon before the confirmation of the Minutes.
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Adjournment

There being no further matters for consideration, the Chairman adjourned the meeting
at 2:23 p.m.

Mrs. Vicki Samuel-Lettsome
Deputy Cabinet Secretary
for Ms. Sandra Ward
Cabinet Secretary

09 July 2021
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