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(a) The registration and disposal of land, including Crown Land, in the Virgin islands, is in general
founded upon absolute title and leasehold title (see sections 23 to 25) (pages [51-52] of Exhibit
JSA-6).

(b)  Section 26 of the 1970 Land Ordinance also provides as follows:

"The registration of land as Crown land shall, subject to any registered incumbrances,
enable the Governor in Council by a disposition registered under this Ordinance fo
dispose of such land" (page [52] of Exhibit JSA-6).

Maps showing Crown land exist and can be provided to the Commission if required. They do not lend
themselves easily to inclusion in Exhibit JSA-6 because of the scale to which they are produced.
Further we are aware that they are not fully up to date. In addition, it should be noted that much of the
Crown land shown is not available for disposal as it is designated for particular use, for example the
location of Government buildings, public parks and protected areas.

Question 2: The stages through which an appiication to purchase or [ease Crown land passes)

Pursuant to section 41 of the Constitution, together with section 26 of the 1970 Land Ordinance, the
Governor, with the prior approval of Cabinet, has the power to make or authorise a disposal of Crown
lands:

"Crown lands

41.—(1) Subject to any law for the time being in force in the Virgin isfands, the Governor or
the Minister when duly authorised by the Governor by wnting under his or her hand, in Her
Majesty’'s name and on Her Majesty's behaif, may, under the public seal, make grants and
dispositions of lands or other immovable property in the Virgin Islands or interests in such
property that are vested in Her Majesty for the purposes of the Government of the Virgin
Islands; but any such grant or disposition shall require the prior approval of the Cabinet"
(page [27] of Exhibit JSA-6).

Pursuant to sub-sections 41(2) and 41(3) of the Constitution, the Minister of Natural Resources,
Labour and Immigration (“the Minister”) has responsibility for administering Crown lands.

There are essentially three routes to a disposal of Crown land:

(@) direct application to the Ministry, including with the encouragement andf/or facilitation of a
district representative;

(b)  application via the various Committees established in respect of different areas of land in the
Virgin islands, known as Estates (‘Estate Land Committees’), which | deal with in more detail
In answer to Questions 5 and 12 to 13 (below),

(c}y discretionary allocations, for example to recognise a particular achievement (see for example in
the case of the Pan American Games 2019 gold medallist in the Women's Long Jump, Chantel
Malone (see Cabinet Paper Memo No. 26 of 2020 and the accompanying decision, at pages
[121-128) of Exhibit JSA-6 described further, below at paragraph 14.17.), or to fulfil a particular
policy objective (for example, supporting those in hardship) (see example of the Stevens Estate
Subdivision in Memo No. 319 of 2018 and its Appendices, at pages [131-153] of Exhibit JSA-6).

There can be some overlap in relation to the three routes to a disposal of Crown land identified above.

No Crown land can be transferred unless the land has been subdivided and new registers opened in
respect of each subdivision (see section 87 of the 1370 Land Ordinance at page (79 ] of Exhibit JSA-
6). Section 160 of the 1970 Land Ordinance expressly provides that it binds the Crown and the
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Government (page [109] of Exhibit JSA-6). | exhibit examples of the latest registers prepared on a
monthly basis by the Land Registry for 2021 detailing the land transfers of registered lands for Crown
land in the Virgin Islands at pages [111-120] of Exhibit JSA-1.

| will address purchases and leases in turn, then the provisions in respect of execution of the
appropriate instrument, and finally the stages which apply if application is made via the Estate Land
Committees.

Purchase

47

Leases

438

The following stages apply:

(a)

(b)

(c)

(d)

(e)

A letter containing an application to purchase Crown land is submitted to the Ministry (see for
example Cabinet Paper, Memo No. 351 of 2019, Appendix B at page [167] of Exhibit JSA-6).

The applicant’'s name is added to a file (kept for each of Virgin Gorda, Tortola, Anegada and
Jost Van Dyke) of those who have expressed an interest in acquiring Crown land.

That list is periodically reviewed by the Minister, who from time to time will make a
recommendation to Cabinet for an allocation of land to one of the applicants.

Cabinet then considers whether to accept that recommendation in a land allocation decision
(see for example Cabinet Paper, Memo No. 351 of 2019 (Sinclair H. Flemming Sr) a pages
[157-199] of Exhibit JSA-6).

A disposition approved by Cabinet is then sent to the Ministry for processing (see Cabinet
Paper, Memo No. 351 of 2019 recording the decision in respect of Mr Flemming at pages {200-
201] of Exhibit JSA-6). That process involves the following stages:

(i) The Lands Unit prepares and sends a letter to the successful applicant (see Cabinet
Paper, Memo No. 351 of 2019).

(i) A survey is prepared by the Chief Surveyor of the Survey Unit (Lands and Survey
Department of the Government of the Virgin Islands), prior to any recommendation being
made to Cabinet for approval.

(i) A valuation is prepared by the Senior Lands Officer of the Ministry, or outsourced to
private companies. | deal with the valuation in more detail in answer to Question 16
below. If valuations are used, they should be prepared prior to the matter going to
Cabinet and should form a part of the submission to Cabinet (see for example the
Appraisal Report attached to Memo No. 351 of 2019 Appendix C at pages [169-194] of
Exhibit JSA-6).

(iv) The standard transfer pursuant to the provisions of the 1970 Land Ordinance set out
above is prepared and executed.

This process is the same as the process outlined above.

Execution of the appropriate instrument (purchases and leases)

4.9

The provisions of Part VI of the 1970 Land Ordinance govern the instruments to be used for
dispositions of land. Pursuant to section 106(1) “[e]very disposition of land, a lease or a charge shalf
be affected by an instrument in the prescribed form or in such other form as the Registrar may in an
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4.1

particular case approve, and every person shall use a printed form issued by the Registrar unless the
Registrar otherwise permits." (page [87] of Exhibit JSA-6)

(a) Leases are to be presented for registration in triplicate (see sub-section 106(2) of the 1970
Land Ordinance at page [87] of Exhibit JSA-6).

(b) Instruments "shall contain a true statement of the amount of value of the purchase price or loan
or other consideration (if any), and an acknowledgement of the receipt of the consideration"
(see sub-section 106(3) of the 1970 Land Ordinance at page [87] of Exhibit JSA-6).

(c) Every instrument has to be executed by the proprietor and all other parties (see section 107(1)
of the 1970 Land Ordinance at page {87] of Exhibit JSA-6). Provision is made for the manner of
execution in sections 107 and 108 of the 1970 Land Ordinance (see pages [88-89] of Exhibit
JSA-6). In the case of Crown land, the instrument must be signed by the Governor.

(d)  The instrument must then be stamped. Section 109 of the 1970 Land Ordinance provides that
"[n]o instrument required by law to be stamped shall be accepted for registration unless it is
duty stamped” (see page [89) of Exhibit JSA-6). This is the stage at which the Inland Revenue
become involved in the transaction.

The Attomey General's Chambers assists in drawing up the appropriate documents. Draft transfers or
leases are sent to the Attorney General's Chambers for vetting by the Permanent Secretary.
Documents in support of the disposition or lease are also provided, for example the application,
valuation, map of land and copy of the Register demonstrating the registration of the land as Crown
land. The Attorney General's Chambers returns the documents with whatever amendments that are
required for the documents to be ready for execution by the Governor. All transfers and leases must
be sent to the Governor's Office by the Attorney General's Chambers.

It can therefore be seen that the various stages of the application engage the involvement of 5
different Government departments: the Ministry, the Attorney General's Chambers, the Governor's
Office, the Inland Revenue and the Land Registry.

Estate Land Committees

412

Where the application is made through the Estate Land Committees established in respect of different
areas of land, the stages are as follows:

(@) The application is first made to the Ministry. Any application forms are usually drafted by the
Ministry. The Ministry collates the applications and passes them to the Estate Land Commitltee.
However, | am aware that the Anegada Advisory Land Committee take the view that direct
applications can be made.

(b) Applications are then considered by the Estate Land Committee.

(c) The Estate Land Committee produces a report with a list of persons recommended for
approval, to whom the sale or lease of Crown Land may be made, and a recommendation as to
the price per square foot at which disposals should be made (see for example Stevens Land
Subdivision Committee Report dated March 1998 in particular Appendix Il at pages [13ff and
213-216] of Exhibit JSA-6).

(d) That report is considered by Cabinet, which will then decide whether to endorse that list and the
recommended prices, in a land allocation decision

LN78034/0007-EU-34709244/1



(e) A copy of the Cabinet Extract approved by Cabinet is then sent to the Ministry for processing.
That process involves the following steps:

(1 The Lands Unit prepares and sends letters to the successful applicants.

(i)  The standard transfer pursuant to the provisions of the 1970 Land Ordinance set out
paragraph 4.9 (above), is prepared and executed.

5. Question 3: The process by which an individual, company, business or other entity can make
an application to purchase or lease Crown land

51 | will address the process for the sale and lease of Crown fand in turn.

5.2 As Question 5 (below) recognises, the process differs where the application is made through the
Estate Land Committees. | have already dealt with the process before the Estate Land Committees in
answer to Question 2 (above). | further describe the role of the Estate Land Committees in the
process at paragraph 7.1 (below) in answering Question 5.

Purchases

5.3 The Applicant sends a fetter to the Ministry outlining their desire to purchase Crown fand. The
application letter must include their name, immigration status, a preamble of why they would like to
own Crown land and, if a particular parcel or plot is referred to, a specific block and parcel number
with its Registration Section should be provided.

54 The Applicant should also provide copies of their picture page of their passport, whether they are

applying as an Individual, a Company, or a Statutory Body; a copy of the proposed business plan if
applying as a Company, and documents relating to the business (such as a Certificate of
fncumbency, Certificate of Good Standing, Memorandum and Articles of Association, listing of
Directors and Shareholders) and, where required, dependent on the size of the proposed
development, a registered copy of a Development Agreement between the Developer and the
Government of the Virgin Islands.

Question 3(a). How persons come to be aware of the existence of available parcels of Crown Land —
Purchases

5.5

Persons would conduct land information searches/inquiries at the Lands and Survey Department
(Land Registry and Survey Units, respectively)

Question 3(b) and (c): What constitutes a valid application to purchase and what form is required

56

In general, an application is considered valid where the following details are provided; the
purpose/type of use proposed, proof of status and identity of the applicant (Belonger, BVislander,
etc).

Question 3(d): To whom an application fo purchase should be made

57

The Permanent Secretary at the Ministry.

Question 3(e): What information is required in support of an application to purchase

5.8

In addition to the matters referred to at paragraph 5.4 (above) proof of status and identity (Belonger,
BVIsander, etc), and a description of the purpose of application is also required.

Question 3 (f): What are the timeframes within which an application to purchase should be made
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59 An application to purchase crown land may be made at any time.

Leases

510 The Applicant sends a letter to the Ministry outlining their desire to lease Crown land. The application
letter must include their name, immigration status, a preamble of why they would like to lease Crown
land (and the nature of the proposed operation) and, if a particular parcel or plot is identified, a
specific block and parcel number with its Registration Section.

5.11  The Applicant should also provide copies of the picture page of their passpoit, whether they are
applying as an Individual, a Company, or a Statutory Body; a copy of the proposed business plan if
applying as a Company, and documents relating to the business (such as a Certificate of
Incumbency, Certificate of Good Standing, Memorandum and Articles of Association, listing of
Directors and Shareholders) and, where required, dependent on the size of the proposed
development, a registered copy of a Development Agreement between the Developer and the
Government of the Virgin !slands.

Question 3(a): How persons come to be aware of the existence of available parcels of Crown Land — Leases

5.12  Persons would conduct land information searches/inquiries at the Lands and Survey Department
(Land Registry and Survey Units, respectively).

Question 3(b) and (c): What constitutes a valid application to lease and what form is required

5.13 An application is considered valid where it is accompanied by the following; an indication of the
purpose/type of use envisaged by the applicant (Agricultural or Commercial), Proposed Business
Plan, Development Agreement between the Government of the Virgin islands and the Developer
(Commercial Applications), Valuation Report, Company Documents (where applicant is a Company),
Proof of Status and Identity of Applicant (Belonger, BVislander, etc).

Question 3(d): To whom an application to fease shouid be made
5.14 The Permanent Secretary, at the Ministry.
Question 3(e): What information is required in support of an application to lease

5.156 In addition to the matters referred to at paragraph 5.11 (above) proof of status and identity (Belonger,
BVIsander, etc), and a description of the purpose of application is also required.

Question Point 3(f): What are the timeframes within which an application to lease should be made

5.16  An application to lease crown land may be made at any time.

6. Question 4: Published polices or guidance setting out the process for applying to purchase or
lease Crown land

6.1 There are no published policies or guidance setting out the process. The Ministry is in the process of
producing guidelines for publication. Further the Ministry is always happy to respond to individual
inquiries.

7. Question 5: Differences in the process described under Question 3 based on the historical

significance of the tand - the Estate Committees

71 The Principal Estates where land committees have been active are the following; Tortola (Stevens
Estate, Spooner's Estate, Nibbs Estate, Long Look), Virgin Gorda (Coppermine and North South),
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7.2

7.3

Anegada. The only currently active Estate Land Committee is the Anegada Land Development
Advisory Committee.

| have already outlined the process before Estate Land Committees in answer to Question 2 at
paragraph 4.12 (above). The Estate Committees’ role in that process can be summarised by
reference to the Anegada Land Advisory Committee:

(a) To advise and report upon applications for a disposal of Crown Land in their designated area;

(b) To act as a conduit for communication between the local community and the Ministry (AALC
request for information 18 December 2020 p.1) including building trust between the
communities and the Government (see AALC Minutes 16.08.20, at pages [226] of Exhibit JSA-
6);

(c) To provide information to the local community about the process, (including encouraging
applications (see the AALC Minutes 07.10.20 and 10.01.21 at pages [237ff and 245ff] of Exhibit
JSA-6);

(d) To consider the terms of reference proposed by the Ministry, for example considering the
definition of Anegadian in the context of the allocation process (see AALC Minutes 19.08.20 at
pages [228ff] of Exhibit JSA-6);

(e) To review the application process proposed for the allocation (see AALC Minutes 04.10.20 at
pages [231ff] of Exhibit JSA-6);

(f) To conduct hearings in respect of particular applications (see AALC Minutes 13.12.20 &
19.12.20, and Hearing Record for 22.12.20 at pages [240ff, 243ff and 247ff] of Exhibit JSA-6),

(@) To consider the price at which disposals are to be made (see AALC Minutes 04.10.20 at pages
[231ff] of Exhibit JSA-6);

(h) To apply their local knowledge, (the AALC has a ‘'Historian Advisor, see AALC Proposed
Terms of Reference 7/2020 under Officers at G at page [666] of Exhibit JSA-6);

0] To consider the wider context (see for example the AALC consideration of the ‘Food Security
Initiative’ AALC Minutes 27.07.20 at pages [223ff] of Exhibit JSA-6).

As described under Questions 12 and 13 (below) Estate Land Committees may produce their own
application forms.

The process for purchase through the Estate Land Committees

7.4

7.5

The applications are sent to the Ministry, which collates all applications and then sends them to the
Estate Land Committee. The Estate Land Committee makes its recommendations and sends them to
the Ministry in the form of a report.

Unsuccessful applicants remain on file pending any further land allocation process at the Estate in
question. Where grants are made and successful applicants default on payment, they may be placed
back on the deferred list. For example, spaces became available at Spooner’s Estate because some
successful applicants had defaulted on payment and had been placed back on the waiting list (see
Memo No. 440 of 2019 at pages [250-254] of Exhibit JSA-6).

The process for taking a lease of Crown Land through the Estate Land Committees

7.6

The process is as described above for purchases.
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8. Question 6: Differences in the process described under Question 3, depending upon whether
the land to be leased or purchased is to be used for residential or commercial purposes

8.1 in respect of a commercial development, in addition to the usual application, the Applicant may submit
a presentation to the Minister which includes a business plan. Such considerations, as to the viability
of a business plan, are usually for the Premier's Office. Particular concerns have arisen in the context
of leases, where the lease is granted but then financing falls through and the development never
proceeds.

Question 6(a): Differences between process for residential and commercial purposes

8.2 The processes are similar, however, residential approvals are predominantly freehold and commercial
approvais are predominantly leasehold.

Question 6(b): Differences in pracess for Commercial purposes depending upon the Commercial Value of the
business or development

8.3 Depending on the commercial value, the difference would be having a registered Development
Agreement between the Developer and the Government of the Virgin Islands. in some cases, a public
consultation may be required depending on the environmental impact of the development.

9. Question 7: Differences in the process described under Question 3 depending upon the
citizenship or immigration status of the Applicant

9.1 There are differences in the process for Belongers and Non-Belongers. A Non-Belonger must obtain a
Non-Belonger's Land Holding Licence to own land. Additionally, Non-Belongers do not make
applications to Estate Land Committees.

9.2 Applicants are required to identify the Status and identity of Applicant (Belonger, BVIslander, etc.),
because preference is typically given to Belonger and BVIslander applicants who do not possess the
economic resources to purchase land otherwise. Additionally, non-Belongers and non-BVIslanders
are not permitted to own land without first obtaining a Non-Belonger’'s Land Holding Licence.

Belongers

9.3 The processes for Belongers are as described above.
Non-Belongers

9.4 The processes for Non-Belongers differ in the following respects.

9.5 Non-Belongers are required to have a Non-Belonger's Land Holding Licence to own land. See section
3 of the Non-Belongers Land Hoiding Regulation (Cap 122) t February 1923, (at pages [272-282] of
Exhibit JSA-6) and amendments (at pages [283-296] of Exhibit JSA-6) and Non-Belongers Land
Holding Licence Application Forms (at pages [297-301] of Exhibit JSA-6).

96 Non-Belongers do not make applications to Estate Land Committees. As far as | am aware the Terms
of Reference always confine eligibility to Belongers and (historically) BVislanders. This is a product of
the historical context in which the Estate Land Committees operate, where links to the land are
paramount.
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10.

10.1

1.

12.
121

12.2

12.3

13.

13.1

13.2

13.3

Question 8: Who in any respective Government Ministry or Department is responsible for
assessing applications to purchase or lease Crown Land

The Minister is responsible for assessing applications to purchase or lease Crown Land, after
consultation with the Permanent Secretary of the Ministry. In respect of lands for agricultural leases,
the Minister and Permanent Secretary of the Ministry of Education and Culture, Agriculture and
Fisheries is responsible, after recommendation from the Director of the Department of Agriculture.

Question 9: The criteria applied in assessing an application for purchase or lease Crown land,
the criteria, how they have evolved and whether they are recorded in written polices or
guidance

The criteria are not recorded in written policies or guidance. However, as | have pointed out above the
Ministry is always happy to help with individual enquiries.

The general criteria for residential applications include the age of the applicant, family considerations
and housing considerations, whether they can afford to develop and whether they have other

property.

With commercial applications, considerations may include the nature of the business, reason for
purchase, whether the company has the resources to develop the land and the need for an
environmental study, for example an Environmental Impact Assessment, ‘EIA', or business plan. It
may also involve political and policy considerations and particular economic and social aims that the
Government might have.

Question 10: Variation of criteria since 2007

The general criteria have not changed since 2007.

There are three things which are now due to be insisted upon, going fowards, in respect of
applications made direct to the Ministry for a disposal of Crown Land for residential purposes:

(a) That the applicant be a first time homeowner,

(b) That the applicant have a genuine intention to develop the property for residential use within a
reasonable time;

() That the applicant is able to demonstrate an ability to develop the property for residential use.

This is to ensure that the disposals fulfil the policy objective of providing the applicant with their own
home.

Question 11: Written Policies or Guidance Materials in respect of the criteria

There are no standing policies applicable. However, the Estate Land Committees' criteria, as evolved
over time for the different Estates (and dealt with in more detail below in answer to Questions 11 and
12) are available and can be a useful guide.

Further, as described below, various Estate Land Committees have used application forms, which
give an indication of the matters which will be taken into account.

Further, it is open to each Minister to develop guidance during his or her tenure.
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13.4

14.

141

142

143

We are currently preparing guidance for a distribution in respect of the Copper Mine Estate sub-
division. In 2019 a draft Terms of Reference for the Virgin Gorda Lands Advisory Committee was
prepared (see pages {302-305] of Exhibit JSA-6).

Questions 12 and 13: The different criteria applied in assessing applications to purchase or
lease Crown Land depending upon the historical significance of the land — the Estate Land
Committees including since 2007

With the exception of the Stevens Estate Land Committee criteria, to which | have made reference at
paragraph 4.3 (above), | have confined myself to those Committees which have been active since
2007, namely Tortola (Nibbs Estate, Spooners Estate, Long Look), Virgin Gorda (North Sound) and
Anegada. | deal with them in the order set out approve, grouped by island location, Tortola, Virgin
Gorda and Anegada. The Tortola Estate Land Committees are dealt with in chronological order, by
reference to the principal recent allocations and/or reports which I describe. | have endeavoured to
summarise the history of the Estate Land Committees to which [ refer.

It wili be noted that in general the criteria used and the manner of their use by the Estate Land
Committees are based upon a combination of immigration status and the applicant's links to the land
in the Estate together with a variety of social factors, such as marital status and the number of
dependents. This reflects the policy priorities of promoting land ownership among BVislanders and
Belongers as well as using the disposal of Crown Land in support of social welfare.

The Terms of Reference and criteria are produced by the Ministry in the first instance, for the
consideration of the Estate Land Committees.

Tortola - Stevens (1998)

144

14.5

14.6

In 1991 the Government purchased 42 acres of land from the Stevens family to increase the Crown’s
land holding and make land accessible to BVislanders (see Cabinet Paper No0.319/2018 19
September 2018, 1% paragraph, at page [131] of Exhibit JSA-6). In 2002 it was decided that 60% of
the lots were to be reserved for East End/Long Look residents, with 40% for other BVI Islanders,
although in the end 95% was allocated to residents of Long Look and East End (see Cabinet Paper
No0.319/2018 19 September 2018, 1% paragraph, at page [131] of Exhibit JSA-6).

In 1998 the Stevens Land Sub-division Committee used the following criteria to make
recommendations for allocation (see Stevens Land Subdivision Committee Report dated 10 March
1998 p.3, at page [206] of Exhibit JSA-6):
"(i) CATEGORY A: B.V.Islanders who do not own land, reside in the B.V.l, are single parents/persons. Preference
would be given to those applicants who are to purchase an atlotment without need for leasing arrangements to gain

financial equity.

CATEGORY B: B.V.Islanders who do not own land, reside in the B.V.l. and are married with children. Preference
would be given on the same basis as CATEGORY A.

CATEGORY C: B.V.Islanders who do not own land, reside in the B.V.l and are married without children. Preference
would be given on the same basis as CATEGORY A.

CATEGORY D: B.V.Islanders who do not own land and do not reside in the B.V.l. Preference would be given to
those applicants with children under the age 10.

(i) A minimum of sixty percent of the plots to be allocated to 8.V.Islanders and Belongers in the East End/Long Look
area and the remainder to other B.V.Islanders.

(iii) A lease/purchase option to be extended to applicants on terms to be agreed by the Ministry."

These would have been applied in descending order of preference.
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14.7  Three residential lots were to be reserved for exchange with persons whose properties were to be
acquired for public use (see Stevens Land Subdivision Committee Report dated 10 March 1998 p.4
(iv), at page [207] of Exhibit JSA-6). In addition, applications in respect of a Day Care Centre and
certain commercial plots were designated for handling by the Ministry (see Stevens Land Subdivision
Committee Report dated 10 March 1998 p.4, (v) at page [207] of Exhibit JSA-6-)

14.8  An Application form was prepared to assist applicants (see Stevens Land Subdivision Committee
Report dated 10 March 1998 Appendix Ill, at page [217] of Exhibit JSA-6).

149 Three vulnerable families whose homes were destroyed in Hurricanes Irma and Maria were
considered for and obtained land on the Stevens Estate (Cabinet Paper No.319/2018 and Appendices
at pages [131-153] of Exhibit JSA-6).

Tortola - Spooner (2007/2008)

14.10 In 2003 the Government of the Virgin Islands purchased 95 acres of land in Spooner's Estate to
increase the Crown'’s holdings and promote first-time home-ownership through the sale of affordable
residential iots, the guiding principles being that successful applicants should not be recipients of land
and should not be in a position to purchase property on the open market (see Cabinet Paper Memo
No.156/2020 21 February 2020 paragraph 1), at page [306] of Exhibit JSA-6).

14.11  On 12 January 2007 the Spooner’s Estate Land Advistory Committee (“the Spooner’s Committee”)
were appointed (see Spooner's Estate Advisory Land Committee Report May 18, 2007 p.1, paragraph
1, at page [329] of Exhibit JSA-6). The Committee made recommendations for allocation on the
following basis (see Spooner's Estate Advisory Land Committee Report May 18, 2007 p.2, at page
[330] of Exhibit JSA-6).

“i. BVIslander who does not own land or have access to land, and
ii. residing in the BVI as a single parent with minor children; ot

iii. residing in the BVI and are married with minor children; or

iv. residing in the BVI and are married; or

v. residing in the BVI and does not have an immediate family member (ie. mother, father, sister, or brother)
recorminended in current phase of land allocation”

14,12 These would have been applied in descending order of preference. The Spooner's Committee
proceeded to assess applications, based on those criteria and the following considerations (see
Spooner's Estate Advisory Land Committee Report May 18, 2007 p.2, at page [330] of Exhibit JSA-6).

"a) Persons who aiready owned land were not considered.

b) Preference was given to BVlIslanders.

c) Consideration was given to persons who resided in or had ties to the area
d).Working persons with children were given preference".

14.13 An application form was developed for the process (see Extract from the Minutes of Cabinet Meeting
on 28 May 2008, Memo No. 185/2008 (c) & (d), at page [340] of Exhibit JSA-6.

14.14 In June 2008 Cabinet approved the allocation recommended by the Spooner's Estate Land Advisory
Committee in their report of 31 May 2007 (see Extract from the Minutes of Cabinet Meeting on 28 May
2008, Memo No. 185/2008 (a), at page [338] of Exhibit JSA-6). Cabinet also accepted
recommendation of the Second District Representative as to the 74 persons on the Committee’s list
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who should receive allocations in Phase | of the distribution (see Extract from the Minutes of Cabinet
Meeting on 28 May 2008, Memo No. 185/2008 (b), at page [338] of Exhibit JSA-6). Cabinet further
accepted recommendation of the Second District Representative that 4 persons should be placed on
a supplementary list in Phase | of the distribution (see Extract from the Minutes of Cabinet Meeting on
28 May 2008, Memo No. 185/2008 (b), at page [338] of Exhibit JSA-6). Cabinet also decided to adopt
the application form developed for this (see Extract from the Minutes of Cabinet Meeting on 28 May
2008, Memo No. 185/2008 (b), at page [338] of Exhibit JSA-6)

14.15 The allocation eventually proceeded through three phases during which a total of 104 persons were
awarded residential lots within the estate, of which 86 had received transfers by 2020 (see Cabinet
Paper Memo No.156/2020 21 February 2020 2), at page [306] of Exhibit JSA-6).

14.16 However in 2019, 14 grants at Spooners Estate were revoked for failure on the part of the applicants
to meet obligations to make payment for the land transferred (see Cabinet Paper Memo No.156/2020
21 February 2020 4), at pages [307] of Exhibit JSA-6).

14.17 A further allocation was then made by the Ministry. A grant was made to the Gold Medallist Chantel
Malione for her performance at the Pan American games 2019 (see Cabinet Paper Memo
No0.26/2020, 12 February 2019 5), at page [122] of Exhibit JSA-6) . Allocation was also made to seven
applicants recommended by the Minister and other persons who had been approved during the earlier
Spooner's estate distribution, but were still awaiting assignment of a particular parcel (see Cabinet
Paper Memo No.156/2020 21 February 2020 4)-5), at page [307] of Exhibit JSA-6). The selection was
made by considering the applicants’ number of dependents, access to land and inability to qualify for
a loan due to limited income (see Cabinet Paper Memo No.156/2020 21 February 2020 5), at page
[307] of Exhibit JSA-6). The proposed grantees were BVislanders and Belongers, meeting the
requirements to be landholders in the Territory, but who were not curmrently landowners (see Cabinet
Paper Memo No0.156/2020 21 February 2020 5), at page [307] of Exhibit JSA-6). The purpose of this
additional allocation was to promote first-time ownership through the sale of affordable land (see
Cabinet Paper Memo No0.156/2020 21 February 2020 7), at page [307] of Exhibit JSA-6). | understand
that the Ministry took the view that this was a beneficial adjunct to the Housing Assistance
Programme spearheaded through the Ministry of Health and Social Development and would create
economic activity, employment through development of the homes and instil a sense of pride in
property ownership (see Cabinet Paper Memo No.156/2020 21 February 2020 6), at page [307] of
Exhibit JSA-6).

Tortola - Nibbs (2010/2011)

14.18 The Nibbs Estate was bought by the Government of the Virgin Islands (see Nibbs Estate Land Use
Committee Report 12 September 2011 pp 2-3, at pages [343-4] of Exhibit JSA-6). At the time of the
acquisition there were several tenants in occupation, some of whom had been there for over 50 years
(see Nibbs Estate Land Use Committee Report 12 September 2011 p.3, at page [344] of Exhibit JSA-
6). Most of those in accupation had well established family connections to the wider Sea Cows Bay
community, with a few exceptions (see Nibbs Estate Land Use Committee Report 12 September 2011
p.3, at page [344] of Exhibit JSA-6). An allocation took place in 1998 (see Nibbs Estate Land Use
Committee Report 12 September 2011 p.2, at page [343] of Exhibit JSA-6).

14.19 A new Nibbs Estate Land Use Committee (‘the Nibbs Committee") was appointed on 8 January
2010 (see Nibbs Estate Land Use Committee Report 12 September 2011 p.1, at page [342] of Exhibit
JSA-6). It was asked to deai with non-qualifying applicants in occupation of estate lands (who were to
be relocated on short term tenancies at reduced rates as an interim measure) and revisit the 1998
allocation and make adjustments to facilitate the expansion of the district road network (see Nibbs
Estate Land Use Committee Report 12 September 2011 p.1, 1. and 2. at page [342] of Exhibit JSA-6).
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14.20

14.21

14.22

14.23

The Nibbs Committee was made up of individuals with considerable local knowledge of the Sea Cows
Bay Community (see Nibbs Estate Land Use Committee Report 12 September 2011 p.3, at page
[344] of Exhibit JSA-6).

The Nibbs Committee used the criteria established in 1998 for priority rating of applicants, save for
Category A, whose allocation had aiready been completed (see Nibbs Estate Land Use Committee
Report 12 September 2011 p.2, at page [343] of Exhibit JSA-6).

“Category A: Virgin Islanders who have lived on the Estate far more than 50 years together with those now residing
on the land who will have to be relocated. These persons should be granted freehold title

Category B: Virgin Islanders whose ancestors fall in Category A, who do not awn land and reside in the Virgin
Islands Preference to be given to those applicants able to purchase an allotment without the need for a leasing
arrangement in order to gain financial equity.

Category C: Viigin Isianders from the wider Sea Cows Bay community with no ancestral ties to the Estate, who own
land and reside in the Virgin islands. Preference as in Category B.

Category D: (1) Virgin Islanders from the wider Sea Cows Bay community with no angestralties to the Estate, who do
not own land and do not have to enter into a lease/purchase arrangement

(2) Virgin Islanders from the wider Sea Cows Bay community with no ancestral ties to the Estate, who do not own
land and have to enter into a lease/purchase arrangement,

Category E: Virgin Islanders from the wider Sea Cows Bay Cornmunity with no ancestral ties to the Estate who own
land (preference given to those with smali number of holdings".

Categories B-E would have been applied in descending order of preference.

The Nibbs Committee produced a list of applicants organised by reference to Categories B-E (see
Nibbs Estate Land Use Committee Report 12 September 2011 p.6 and Appendix C, at pages [347 &
350-352] of Exhibit JSA-6). The Committee took careful consideration of the particular circumstances
of applicants in making recommendations as to the particular lots suitable for certain applicants (see
for example in respect of various applicants, the Nibbs Estate Land Use Committee Report 12
September 2011 p.5, at page [346] of Exhibit JSA-6). It also identified lots suitable for commerce and
agriculture(see Nibbs Estate Land Use Committee Report 12 September 2011 p.5, at page [346] of
Exhibit JSA-6). | understand that the Nibbs Committee recommendations were accepted by Cabinet.

The Nibbs Committee also dealt with the non-qualifying applicants, lot adjustments and relocations
(see Nibbs Estate Land Use Committee Report 12 September 2011 pp 4-5, at pages [345-346] of
Exhibit JSA-6).

Tortola - Long Look (2010)

14.24

In 1782 Mary and Samuel Nottingham gave their land to the freed slaves of the estate and their
descendants who lived on the estate, in perpetuity (see Final Report on Land Subdivision in
Nottingham Estate Long Look, Tortola British Virgin islands, by the Long Look Lands Commission
April 2010 (“the Long Look 2010 Report’) p.1, at page [357] of Exhibit JSA-6). As no proper
conveyances were made, in 1968 the Long Look Land Commission and Titles Ordinance, 1968 No.13
of 1968 (Cap.225) (“the Long Look 1968 Ordinance") provided for the grant of title and established a
land commission for the purposes of examining applications for the issue of such grants (see Long
Look 2010 Report p.1, at page [357] of Exhibit JSA-6 and see Long Look 1968 Ordinance , at pages
{376-388 ] of Exhibit JSA-6). The Commission was established in 1969 with power to determine the
parcels of land on which any inhabitant was ordinarily resident or settled and to make
recommendations as to grants and the terms and conditions of any such grants (see Long Look 2010
Report pp 1-2, at pages [357-358] of Exhibit JSA-6).
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1425 So great was the pressure of applications that in 1995 the Long Look Lands Commission
recommended that a lottery be used for the allocation of the final lots (see Long Look Lands
Commission 1995 Report attached to the Long Look 2010 Report as Appendix A, p.3, 2™ paragraph,
at page [465] of Exhibit JSA-6).

14.26 Nevertheless, the distribution at Long Look in accordance with the powers given to the Long Look
Commission, appears to have been grounded upon the ordinary residence or settlement of the
inhabitants and such freedoms or permissions as such inhabitants enjoyed (see Long Look 2010
Report pp 1-2 at (a) and (e)-(f), at page [357-358] of Exhibit JSA-6).

14.27 By 2010, 83 acres of land had been distributed (see Long Look 2010 Report p.3, and Appendices B &
C at pages [359 & 367-372] of Exhibit JSA-6). In 2010 Title to 3 lots was yet to be transferred. One
applicant had moved to the United Sates and was not responding to correspondence and another had
died (see Long Look 2010 Report p.4, at page [360] of Exhibit JSA-6). The Long Look Lands
Commission recommended that unsuccessful Long Look applicants be considered for Crown Land
that might be available elsewhere (see Long Look 2010 Report p.4 and p.5, 4., at pages [360-361] of
Exhibit JSA-6).

Virgin Gorda - North Sound (2014)
14.28 lunderstand that this Estate has always been Crown land.

14.29 The Review of Crown Land Disposais by Mr John Vincent FRICS in November 1993 (“the Vincent
Report") concluded that in in the early 1970s at North Sound “the main criteria for approving an
application was that the applicant had built a house on the land and had effectively occupied the
same” (see the Vincent Report p.2, at page [391] of Exhibit JSA-6).

14.30 A Virgin Gorda (North Sound) Lands Advisory Committee was appointed on 13 December 2013 (see
Virgin Gorda (North Sound) Lands Advisory Committee Report, 14 July 2014 “the North Sound 2014
Report® p.1 at page [415] of Exhibit JSA-6).

14.31 The following criteria were approved by the Minister for Natural Resources and Labour (see the North
Sound 2014 Report p.2 at page [416] of Exhibit JSA-6):

“A Land would be allocated to

i. Belongers who do not own fand;

it. Belongers who do not own land and reside in Virgin Gorda as a single parent or single person (with preference
given in this class of persons to those who can purchase an allotment with institutional or other financing and without

the need for leasing arrangements to gain financial equity);

iii. Belongers who do not own land and are residing in the Virgin Islands and are married with children over the age of
eighteen; and

iv. Belongers who do not own land and who would qualify (as per the established and approved mechanism) for a
short term lease to buy option, the terms of which shall be agreed by the Ministry of Natural Resources and Labour;

B Consideration will not be given to persons who are able to purchase land on the open market, same is determined
by the Committee utilizing the fair mechanism transparently established and approved”

14.32 It should be noted that the criteria are based here on Belongership. Belongership is wider in scope
than BV Islander status. This may be an example of an Estate Land Committee attempting to address
the restriction of Estate Land Committee allocations to BV Islanders. Further, it appears to me that
Category A iv is designed to favour those who are in a position to comply with any payment
requirements, so that any approved allocations can be progressed more smoothly.
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14.33 Consideration was given to the allocation of lots for residential, commercial and agricultural purposes
(see the North Sound 2014 Report p.2, C. at page [416] of Exhibit JSA-6).

Anegada

14.34 Anegada is regarded as a place of special significance (see Virgin Islands Land and Marine Estate
Policy 2018 7.2, 2., at page (475] of Exhibit JSA-6).

(a)

(b)

(c)

(d)

Anegada has its own separate history. This includes a long-standing belief that Queen Victoria
bequeathed the island to the Anegadians (see Report of the Anegada Lands Commission,
prepared by John Renwick Q.C. in February 1988 (“the Renwick Report’) at p.4, at pages
[495] of Exhibit JSA-6). The ties of applicants to the island of Anegada have accordingly been
of particular significance in the disposal of land. They have historically been demonstrated by
reference to the enclosures, known as 'walls’ ("Walls”) historically erected to mark the
occupation of a particular area (see the Renwick Report p.4, at pages [495] of Exhibit JSA-6).

In 1885 the people of Anegada complained of the “/inconvenience and disputes” often arising
from persons on the island “having no fixed bounds to their location" (see preamble to the
Virgin Lands Ordinance No.3 of 1885 ("the 1885 Ordinance”) at page [478] of Exhibit JSA-6).
The 1885 Ordinance was passed in response and provided for the Governor to grant and
dispose of rights to Crown land on Anegada subject to certain conditions, for example
occupancy for 10 years or expenditure of a "considerable amount of Capital’ on the land (see
the 1885 Ordinance at 1. and 1. d. & e. at pages [478-479] of Exhibit JSA-6). Land which had
been occupied for less than 10 years and in relation to which little or no capital had been
expended was open for sale at auction with an “upset price™ of four shillings per acre and a
right of first refusal to the occupant (see the 1885 Ordinance at 1. f. at pages [479] of Exhibit
JSA-6). Unoccupied land was to be available for sale by auction at the same upset price, or by
private contract but only with the approval of Her Majesty’s Secretary of State (see the 1885
Ordinance at 1. g. at page [479] of Exhibit JSA-6). The Governor was also given the power to
issue a Commission to examine and report on applications for grants of land on Anegada and
all matters relating thereto (see the 1885 Ordinance at 1. And 1. d. & e. at pages [478-479] of
Exhibit JSA-6).

There was a further attempt by the Anegada Ordinance, Chapter 146 of the Revised Laws of
the Virgin Islands (“the 1961 Ordinance”) to regularise the land-holding in Anegada. The
preamble declared that the 1885 Ordinance was to be replaced (see at page [485] of JSA-6). It
was further declared that all lands within the Island of Anegada were vested in the Crown (see
section 4 at pages [486] of Exhibit JSA-6]). The 1961 Ordinance defined a settlement area ‘the
Village’ within which land could be disposed of only to Anegadians (see sections 5 and 6 and
Schedule 1 at pages [486 & 488] of Exhibit JSA-6), permitted other land to be reserved for
repairing roads and paths (see section 9 at page [487] of Exhibit JSA-6) and for cultivation and
grazing (see section 10(1) at page [487] of Exhibit JSA-6), with the remainder to be held in trust
for the Anegadians (see section 12 at pages [487] of Exhibit JSA-6). Sales were prevented and
the proceeds of leases were to be paid into a separate account for the benefit of the island
(“the Anegada Account’) (see sections 13 and 14 of the 1961 Ordinance at page [487] of
Exhibit JSA-6 and the Renwick Report pp 6-7, at pages [541-542] of Exhibit JSA-6).

In 1968 all of the island save 1500 acres was leased to the Development Corporation of
Anegada Ltd for 199 years (see Renwick Report p.7, at page [498] of Exhibit JSA-6). However,
that lease was subsequently terminated.
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(e) By the Anegada (Repeal) Ordinance, 1973, the 1961 Ordinance was repeated and the money
which had been paid into the Anegada Account was transferred to the general revenue of the
Virgin Islands: (see the Renwick Report p.8, at page [499] of Exhibit JSA-6).

14.35 Despite this history, the Renwick Report concluded that in 1988 title to the land on Anegada was
confined firstly to those who had had title issued to them pursuant to the 1970 Land Ordinance and
the Land Adjudication Ordinance 1970, which the report listed in Appendix il and secondly to the
Crown in which all the other land was vested (see the Renwick Report p.11 at page [502] of Exhibit
JSA-6). However, the Renwick Report did recommend that in future, title should be given where a
Wall could be identified and the persons who occupied the Wall prior to the 1968 lease were known
(see Renwick Report p.18, at page [509] of Exhibit JSA-6). It also concluded that the price
Anegadians paid for the land should be subsidised (see Renwick Report p.19, at page [510] of Exhibit
JSA-6). When Mr Renwick returned in 1998 to deal with land around the airport in Anegada, he
described the process of identifying the Walls (see the Further Report on Anegada Lands 22 August
1998 (“the 1998 Renwick Report”) pp 1-3 at pages [523-525] of Exhibit JSA-6. He recommended
that a deadline be imposed for applications for Walls, by which he meant applications for the
recognition of historic occupancy of a Wall (see the 1998 Renwick Report, final page, at (5) at page
{527) of Exhibit JSA-6). However, | am not aware that any such deadline was imposed and
applications for Walls continue to be made.

14.36 An Anegada Land Development Advisory Committee (“ALDAC”) was appointed in 2008 (see Cabinet
Paper Memo No0.369 of 2020 at 1) at page [549] of Exhibit JSA-6). A draft “Anegada Land
Redistribution Projecf paper dated 10 July 2009 noted that one of the expected benefits was that
“Anegadians will have title to property and thus be able to realize the benefits of property ownership”
at 4 on the 3™ page (see page [534] of Exhibit JSA-6). By a Cabinet Paper dated 30 July 2009,
proposals were made to Cabinet for criteria to be applied in the allocation of Crown Land on Anegada
(see Cabinet Paper Memo No. c00/2009, paragraphs (1) and (2) at pages {537] of Exhibit JSA-6). The
Ministry noted that land distribution on Anegada was a long-standing issue and that the purpose of
the Land Distribution Project on Anegada was to “‘facifitate the process of handing over registered
titles to Anegadians based on the Renwick Report and previous Cabinet decisions’, to avoid the loose
and haphazard approach to land tenure caused by lack of proper title (see Cabinet Paper Memo No.
c00/2009, 10. at page [540] of Exhibit JSA-6). An Anegada Land Application Form was produced (see
Cabinet Paper Memo No. c00/2009, (5) at page [538] of Exhibit JSA-6). Detailed notes were prepared
for Anegadians to help them identify their potential entittement and status (see pages [542-544] of
Exhibit JSA-6) Eventually, 115 persons were granted freehold title based on the following criteria (see
Cabinet Paper Memo No0.369 of 2020. at 2) pp.1-2 at pages [549-550) of Exhibit JSA-6):

(a) Freehold titles to Anegadians who were recommended for land by the ALDAC Committee
between 2002-2005 (resulting in both residential and commercial grants);

(b) Freehold titles to qualified Anegadians with no claim to land (resulting in residential grants);

(¢) Freehoid titles to qualified persons who previously occupied land under a Crown lease and had
developed the land, with titie being offered for the land which they occupied (resulting in grants
for commercial development).

14.37 A further ALDAC was appointed in 2011 (see Cabinet Paper Memo No0.369 of 2020 at paragraph 4) at
page [550] of Exhibit JSA-6).

14,38 An ALDAC for the 2016 distribution was ailso appointed. On 10 February 2016 Cabinet approved the
continued allocation of land at Anegada under the following criteria with accompanying lists of
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successful applicants (see Cabinet Record and Extract from the Minutes Memo No. 23 of 2016 at
page [545-546] of Exhibit JSA-6):

“(a)...(i) qualified persons (Anegadians) residing in the Virgin Islands and overseas with no claim to land be granted
more or less 0.5-0.599 of an acre of land for residential or commercial purposes in sccordance with the sub-division
andfor as described on the registered survey plans

(i) descendants of Anegadians residing overseas with claims to land be awarded one-half (1/2) of an acre of land or
in accordance with the registered subdivision plans for allocation on the island of Anegada within the requested area;

(iii) three (3) qualified applicants be allocated approximately one-half (1/2) an acre of land for residential purposes
under the special category of long standing residency;

(iv) agricultural lots be leased to the qualified persons for a period of fifty (50) years at an annual ground rent of one
hundred dollars ($100.00) per acre with an option to renew every five (5) years at one (1) percent of the unimproved
market value of the leased area.. ...

(b) approved the granting of land for residentiat purposes to the descendants of Anegadians residing in the Vfirgin
Islands and overseas with no claim to land, who were recommended by the Anegada Lands Development Committee
(2002-2005) and thereafter included in the listing approved by Cabinet in November 2009 and July 2011, as well as
inadvertently omitted from the said listings but were subsequently approved by Cabinet, purposes in accordance with
the Subdivision and as described on the registered Survey Plans for allocation on the island of Anegada”

14.339 New members of an Anegada Advisory Land Committee ("AALC”) were appointed on 6 July 2020

(see Cabinet Paper Memo No0.369/2020 at 5) at page [551] of Exhibit JSA-6). Between 6 July 2020
and 18 September 2020, the Ministry drafted fresh ‘Terms of Reference’ for the ALDAC which were
approved by Cabinet on 30 September 2020 (see Cabinet Paper Memo No.369/2020 Decisions
sought at a. and Appendix A at pages [553 & 556 to 560 respectively] of Exhibit JSA-6 and Cabinet
Memo 369/2020 (/memorandums/792) at pages [616 to 617] of Exhibit JSA-6. The criteria within
those Terms of Reference at 4. are as follows (see pages [5657-558] of Exhibit JSA-6):

"A.Land would be allocated to
i. Anegadians who do not own land;

ii. Consideration may be made by the Committee to consider persons who already own land only after all other
applications for persons who do not have any deeds have been considered and processed with the exception of:

Top Priority Cases: Persons who can identify their walls need to have them surveyed and title granted to them
regardless of any other properties they may own; persons who have owned or lived in houses for years with no title to
the land on which they are built should be given their titles.

i Consideration for lots shall be for residential (housing) purposes with the view of having the land remain in the
family.

iv. Preference may be given for lots to persons who demonstrate that they are ready to build within two years of
acquiring lot”.

14.40 Under the 2020 Terms of Reference, there is to be a full Final Report to the Ministry with a full record

14.41

15.

151

of the AALC’s Minutes procedure and deliberations, including their recommendations, advice and
reasons (terms of Reference at 8., page [558] of Exhibit JSA-6).

The AALC provided a proposed amended terms of reference which largely adopted the same criteria
(see 4. at page [567] of Exhibit JSA-6).

Question 14: Differences in the criteria described under Question 9, depending upon whether
the land to be leased or purchased is to be used for residential or commercial purposes

Crown land may be disposed of for residential or commercial purposes. Disposals for residential
purposes tend to be freehold and for commercial purposes leasehold
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15.2  The differing criteria which have been applied by the Estate Land Committees depending upon
whether the land was sought for commercial or residential use, have been described in answering
Question 13 above.

Question 14(a). Differences between criteria for residential and commercial purposes

158.3 | am not aware of any differences in the general criteria depending on whether the land to be leased
or purchased is to be used for residential or commercial purposes.

Question 14(b): Differences belween crileria for purchasing or leasing for Commercial puiposes depending
upon the Commercial Value of the business or development

15.4 | am not aware of any such differences in the criteria.

16. Question 15: Differences in the criteria described under Question 9 depending upon the
citizenship or immigration status of the Applicant

16.1  As | have already said above Non-Belongers must have a Non-Belonger Land Holdings Licence.

16.2  The Policy behind this is to empower through land ownership, making land available to BVIslanders
and Belongers at less than market value. if iand were only sold to Belongers at full market value, that
would significantly limit its affordability.

17 Question 16: What use is made of Valuation reports when assessing or processing an
application for the sale or lease of Crown Land

17.1  As | shall describe below, whiist valuation reports have been used for some time in respect of
disposals of Crown land for commercial purposes, they were not being used for disposals for
residential purposes until very recently. In most residential disposals, valuations were not a part of the
process as disposals would take place as part of a mass land development project and it was not
considered necessary to obtain valuations. Where disposals were made in isolated cases (parcels not
a part of land development projects), valuations were prepared prior to Cabinet's Approval and in
some cases after Cabinet’s approval.

17.2 It had been thought in the past that, as Government policy has consistently been to make land
available at deliberately low prices to BVlslanders and Belongers for residential purposes (as
described under Question 15 (above)), it was not necessary to obtain a valuation before such a
disposal.

17.3  However, the current policy view is that even if the Government of the Virgin Islands wishes to
maintain support to BVIslanders and Belongers in this way, it is right that the cost of that policy, in
terms of the difference between the value of the land on the open market and the price at which it is
disposed of, should be recognised. Accordingly, in February of this year the Minister instituted the
standing requirement for valuations for residential disposals also referred to at paragraph 17.13
below.

Question 16(a): The stage of the process at which valuation reports are used

17.4  The position has historically differed depending upon the route through which the disposal is being
made. However the position is now as follows:

{a) Where the disposal is to be made on direct application to the Ministry, a valuation report for a
disposal for both residential and commercial purposes is now considered. The valuation report
is generally required prior to submitting the matter to Cabinet for approval.
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(b)  Where the disposal is to be made as an exercise of discretion, a valuation report is generally
required prior to submitting the matter to Cabinet for approval.

(c) Where the disposal is to be made following the recommendations of an Estate Land
Committee, which will already have considered the price for disposal, the valuation report is
prepared between the survey and the transfer, for the Ministry’s records. The valuation report is
prepared before the Transfer is executed by the Governor.

Valuation when Land is disposed of through the Estate Land Committees

17.5

17.6

17.7

17.8

17.9

17.10

17.11

The principal requirement for Estate Land Committees in valuing land is to choose a price which is
affordable to Belongers. The Estate Land Committees arrive at their valuations based on their
considerable local knowledge and the previous values found by previous constitutions of the
Committee.

On initial consideration by the Stevens Land Subdivision Committee, the appropriate sale price for the
Stevens 1998 distribution was considered to be between $1 and $1.20 per square foot (see Stevens
Land Subdivision Committee Report dated 10 March 1998 Appendix IV, at page [219] of Exhibit JSA-
6). In December 2003 prices of $0.70 per sq ft and $0.90 per sq ft were approved for the Stevens
Estate (see Appendix E to Cabinet Paper Memo No.319 of 2018, Extract from the Minutes of
Executive Councit Meeting on 10 December 2003 at (a) and (b) at page [154] of Exhibit JSA-6).

The price recommended and decided upon by Cabinet for the Spooner's Estate allocation in 2008
was $1.00 and $1.25 per square foot for residential and commercial lots respectively, were approved
(see Spooner's Estate Advisory Land Committee Report May 18, 2007 p.2, at page [330 ] of Exhibit
JSA-6 and Extract from the Minutes of Cabinet Meeting on 28 May 2008, Memo No. 185/2008 (a)(i),
at page [338] of Exhibit JSA-6). The price suggested for the later 2019 Spooner allocation was $1.00
per square foot: see Cabinet Paper Memo No0.156/2020 21 February 2020 10), at page [308] of
Exhibit JSA-6).

The original fee for grants at Long Look (in the late 1960 and early 1970s) was $25 per plot which
then increased to $100 and then $150 (see Long Look 2010 Report p.3, at page [359] of Exhibit JSA-
6).

The price in North Sound in 1986 and 1989 appears to have been $500 per acre (see the Vincent
Report pp 20-21, at pages [409-410] of Exhibit JSA-6). The prices recommended for the North Sound
2014 allocation were $0.25 and $0.50 per square foot for residential and commercial lots respectively
(see the North Sound 2014 Report p.3 at page [417] of Exhibit JSA-6. The Committee concluded that
the earlier price of $500 a ot plus fees, which equated to about $0.05 per square foot had to be
increased (see the Virgin Gorda (North Sound) Land Advisory Committee Minutes 29 March 2014 at
page [433] of Exhibit JSA-6).

In Anegada the valuation recommended and decided upon in 2003 for purchases was $1 per % acre
(see allocation of land in Anegada 2 December 2003, Decision sought a., page [577] of Exhibit JSA-
6]).

As | have observed at paragraph 9.5 to 9.6 (above), Non-Belongers cannot make applications for land
via the Estate Land Committees. So the valuation process which results in land being disposed of
below market value, is deliberately not available to them, pursuant to the policy described at
paragraph 16.2 (above).

Question 16(b): Whether a valuation report is requested for commercial and residential land disposals and
when such a requirement was introduced
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17.12 As far as those in my team at the Ministry are aware, valuation reports have been considered for
disposals of Crown land for commercial use since at least the 1970s, as the value provides the basis
for the rent and rent reviews (see one example page {583-608) of Exhibit JSA-6).

17.13 In February of 2021 the Minister introduced a standing requirement in the Ministry that valuations
were to be obtained for the disposal of Crown land for residential purposes.

Question 16(c): What weight is given to valuation reports

17.14 As far as | am aware the Cabinet of the Virgin Islands will usually follow the guidance given in
valuation reports as to the market value of the land.

Reform

17.15 In February 2020 it the Financial Secretary noted on the question of subsidised rent that "perhaps it is
high time that Government review and modernise its leasing policy of Crown properties" (see
paragraph 12) of Paper Memo No. 56 of 2020 at page [612] of Exhibit JSA-6. | believe this was
prompted by the fact that there was no established system beyond calculation of rent based on
percentage of the unimproved market value, with no guidance as to the particular percentage of that
value which ought to be applied.

17.16 In December 2020 the Financial Secretary further noted as follows: “A review and modernisation of
leasing policies for Crown properties should occur with the view of amending existing leases to ensure
that rent is closer to market value" (see paragraph 16) of Memo No. 529 of 2020 at pages [869] of
Exhibit JSA-6). This comment was prompted by the fact that the valuation was not presented to
cabinet prior to cabinet's decision in respect of the Zimomi lease, a subject to which | return below at
paragraph 23.59(b) and 23.63.

Conditions of Sale other than Price (the Estate Land Committees)

17.17 The 2008 Spooners Estate allocation included standard covenants binding the transferee as
registered proprietor, including a covenant “(ix) not to erect more than one dwelling house on the said
land and the same shall be used for residential purposes and no other purpose” and “(xxiii) (a) Not to
alienate the interest herein granted before the elapse of sixty (60) months from the date hereof’ save
having given the Government first refusal (see ‘Spooner's Estate Covenants’, Second Schedule
preamble and covenants (ix) and (xxiii) (a) and (b) at pages {335 336-337] of Exhibit JSA-6).

17.18 [n 2014 the Virgin Gorda (North Sound) Land Advisory Committee recommended a covenant
prohibiting onward sale within 7 years of the transfer and a Government right of first refusal on such a
sale (see the North Sound 2014 Report p.3, and ‘RESTRICTIVE COVENANTS-Residential at 17,
pages [417 & 420-421] of Exhibit JSA-6). The Committee also recommended that there be a
condition that any grant be executed within 7 years (see the North Sound 2014 Report p.2 under A,
and the proposed restrictive covenants at 17 at pages [416 & 420-421] of Exhibit JSA-6). The
Committee may have had in mind the need to ensure, as far as possible, that the allocation process
proceeded smoothly and without undue delay.

17.19 The new Anegada Advisory Land Committee Terms of Reference, which were produced on or before
18 September 2020 for the Hon. Minister's Cabinet Paper, File:ANE.A4/83, Memo No. 369/2020 were
approved in the Cabinet Meeting at which they were considered (see page [558) of Exhibit JSA-6).
The Terms of Reference include the following recommendations as to conditions which should be
imposed:

"5. To increase the number of years to seven (7) given to land owners (crown land) before land can be sold and in
the event that this should happen, the Government of the Virgin Islands has first preference or right of refusal in
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17.20

17.21

17.22

17.23

17.24

18.

18.1

19.

191

19.2

purchasing the crown land (undeveloped land) back from the land recipients for redistribution to other applicants who
did not receive crown land before at the same cost between land owner and the Government of the Virgin Islands

6. Additionally, after seven (7) years of ownership, if persons wish to part with possession of said land, the {and must
remain in the possession of a member of the family household. They will be required to refrain from selling and to
seek other options i.e. leasing, renting, or transfer to a relative of the same family line, whichever is possible.”

This was a deliberate initiative taken late last year, to protect Anegada from abuse of the process. In
particular, it was designed to prevent fiipping, where a Belonger obtains land at a heavily discounted
price and makes a windfall profit on an onward sale.

The AALC’s proposed amended conditions followed the basic structure of the Cabinet approved
paragraphs 5 and 6, whilst proposing that the period in paragraphs 5 and 6 be increased to 21 years,
that the right of refusal at paragraph 5 be in favour of "an Anegadian”, and that the additional
restriction preventing sale beyond a member of the family household be removed (see page [568] of
Exhibit JSA-6).

The 1961 Ordinance in Anegada had provided that grants were to be issued subject to regulations
and conditions set out in the Second Schedule which provided at paragraph 10 that “/and in the
Village in respect of which a grant has been passed shall not be alienated, let or encumbered for a
period of 10 years from the passing of the grant without the written authority of the Administrator, and
any land so alienated, let or encumbered shall immediately be forfeited to the Crown and any right,
estate or interest purported to be created thereby shall immediately be extinguished” (see page [489]
of Exhibit JSA-6).

Sub-section 2 (9) (a) of the Long Look Lands Commission and Titles {(Amendment) Act 2002
amended the first schedule of the Long Look Lands and Titles Ordinance Cap 225 as follows:. “(9)
Subject to sub-paragraph (10), every grant shall contain, and if it does not shall be deemed to contain,
(a) a covenant to the effect that the person granted title to the land shall not, within a period of five
years from the date of the grant, sell or otherwise dispose of the property except to a father, mother,
brother, sister, son or daughter for no consideration and, for this purpose, the payment by the
recipient of any registration fees, lawyer's fees or other similar fees is not consideration" (See page
[616] of Exhibit JSA-6).

In light of the sorts of conditions and legislative provisions | have described in the paragraphs at 17.17
to 17.23 immediately above and the comments of the Financial Secretary referred to a paragraphs
17.15 and 17.16, the Ministry is actively considering reforms to provide further protection against
abuses such as flipping.

Question 17: Whether in the last 3 years to date land has been sold below the valuation price
and in what circumstances

Land is sold below the valuation price, on the recommendations of Estate Land Committees. One
allocation took place in respect of Spooner’s Estate in 2019, which | have already described at
paragraph 14.17 (above).

Question 18:. Whether in the last 3 years to date title to land has been transferred to the
successful applicant before complete payment for the land has been received

Title to land cannot be transferred until the full payment of the consideration sum has been received.

Transfers of land are provided for in Division 4, Sections 83 to 92 of the 1970 Land Ordinance (see
pages [78-80] of Exhibit JSA-6). The provisions of sections 83 and 85 operate so that a transfer has
to be completed by registration. A transfer of land takes effect immediately on registration of such
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transfer, therefore no transfer can be registered if it is conditional upon a future event (such as
payment of taxes and fees to inland revenue).

(a8) Section 83 of the 1970 Land Ordinance provides, in relevant part, as follows (see page {78] of
Exhibit JSA-6):

"(1) A proprietor, by an instrument in the prescribed form, may transfer his land, lease
or charge to any person with or without consideration. (2) The transfer shall be
completed by registration of the transferee as proprietor of the land, lease or chatge
and by filing the instrument..."

(b)  Section 85 of the 1970 Land Ordinance provides, in relevant part, as follows (see page [79] of
Exhibit JSA-6):

"A ftransfer to take effect on the happening of any event or on the fulfiment of any
condition or at any future time shall not be capable of registtation"

19.3  Full payment has been made for all disposals during the last three years. No transfer has been made
until full payment has been made.

20. Question 19: Whether in the last 3 years to date leases of Crown land have remained in effect
despite the lessee having breached the term of a lease (for example by the non-payment of
rent

20.1 | shall first describe the provisions of the 1970 Land Ordinance which govern the termination of
leases.

(a) Pursuant to Section 53 of the 1970 Land Ordinance various agreements are implied into the
lease, inciuding, pursuant to sub-section 53 (a) "to pay the rent reserved by the lease at the
times and in the manner therein specified." (see page [63] of Exhibit JSA-6).

(b) Section 55 of the 1970 Land Ordinance (see pages [64-65] of Exhibit JSA-6) provides the
lessor with a right of forfeiture subject to section 57 and to any provision to the contrary in the
lease if, pursuant to sub-section 55(1)(a) the lessee "commits any breach of, or omits to
perform, any agreement or condition on his part expressed or implied in the lease." A right to
forfeit is also provided for in sub-sections 55(1)(b) and (c) if the lessee is adjudicated bankrupt
or being a company goes into liquidation.

(c) Sub-section 55(3) of the 1970 Land Ordinance provides for the situation in which the right of
forfeiture shall be taken to have been waived, by acceptance of rent and the lessor is or should
have been aware of the breach.

(d) Pursuant to section 56 of the 1970 Land Ordinance the service of a “notice of forfeiture” is
required before a lessor is entitled to exercise the right of forfeiture "for the breach of any
agreement or condition in the lease." (see page [65] of Exhibit JSA-6)

(e) Section 57 of the 1970 Land Ordinance provides for relief against forfeiture(see page [65] of
Exhibit JSA-6).

(f) Section 62(1) provides for the determination of leases as follows (see page [67-68] of Exhibit
JSA-6):

"(1) Where — (a) the period of a lease has expired; or (b) an event upon which a lease
is expressed to terminate has happened; or (c) a lessor has lawfully re-entered; or (d)
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20.2

20.3

204

21.

211

a notice duly given to terminate the lease has expired, and the lessor has recovered
possession of the land leased, the lease and every other interest appearing on the
register relating to the lease shall thereupon terminate, and the lessor may apply in
writing to the Registrar to cancel the registration.”

Crown leases usually take the form in the example at pages [618-630] of JSA-6.

Pursuant to section 55 of the 1970 Land Ordinance, the lessor therefore has the right to forfeit for
breach of the lease (see page [64] of Exhibit JSA-6).

People do go into arrears on both leases and licences and find themselves in breach of the
conditions. | am aware that the Ministry has historically been slow to take action in respect of such
breaches. However, this is something which we intend to rectify.

Question 20: Instances where applications to purchase or lease Crown Land have taken a
number of years to resolve

No lease or transfer is executed until full payment of the approved consideration amount. Awardees
are given the option of a lump sum payment or a payment plan not exceeding 3 — 5 years.

Question 20(a) Why certain applications can take a number of years to resolve

212

21.3

Input is required from other agencies whose involvement in the process has been described at
paragraphs 4.7 to 4.11 (above). Thus, for example the Inland Revenue have to confirm that Stamp
Duty has been properly paid or any exemption properly justified, the Lands and Survey Department
are required to perform Surveys and approve the Survey Plans and the Town & Country Planning
Department are required to approve any development or subdivision which may be involved. The
Attorney General’'s Chambers also have to draft the necessary instruments.

In addition, disputes can arise over the ownership of the land, for example where adverse possession
is claimed.

Question 20(b): In the case of delayed applications, which criteria would apply at the time of determination —
those applicable as at the date of the application or as at the date of the decision

21.4
22.

221

22.2
23.

231

The criteria are those applicable as at the date of the application.
Question 21: Updated Table

| can confirm that from the information with which | have been provided by my officers, in relation to
the transactions detailed in the Memorandum referred to

(@) the land has not been sold on to another individual or entity;

(b) the land has not been leased to another individual or entity; and

(c) theland has not be sub-leased to another individual or entity.

| exhibit a copy of the original Memorandum for completeness (see pages [631-635] of Exhibit JSA-6).
Question 22

| endeavour now to set out a description, in summary, of what took place in respect of transactions
set out in the Table under Question 22, for which my team have been able to find the papers.
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1. Application for Consent to sell lease property Parcel 218/1 of Block 25348 Mount Sage Registration
Section for Ms Patricia Romney as Executrix of the Estates of Lilian Arosa Romney and Cyril Brandford
Romney (Memo 12/2020) (see pages {636-670] of Exhibit JSA-6)

23.2 As can be seen from the papers exhibited at JSA-6 pages [636-670], this transaction involved a sale
by the Estate of Mr and Mrs Romney. The executrix of Mr and Mrs Romney'’s estate sought to sell the
fease of Parcel 218/1, measuring 0.125 of an acre, to Mr Vanterpool's company, Shoreside
Development.

23.3 | believe that this was intended to form part of a larger transaction, which included two parcels of
freehold land and that the total transaction value was to be $5million (see Cabinet Paper Memo
12/2020 at 2) page [637] of Exhibit JSA-6). However Cabinet only had to consider the assignment of
the Crown Lease, from the point of view of the Crown as landlord.

234 In that context Cabinet noted that the proposed assignee was a company in good standing and
therefore apparentiy a suitable lessee (see Cabinet Paper Memo 12/2020 at 4) page [637] of Exhibit
JSA-6). The rent was to remain $1,000 per annum based on the relatively recent 2017 rent review
(see Cabinet Paper Memo 12/2020 Decision Sought a ii. page [639] of Exhibit JSA-6). The 2017
Lease re-executed after the review is exhibited at pages (645-655].

235 The assignment has now taken place.
23.6  The Cabinet decision is exhibited at pp {668-670] of Exhibit JSA-6.
2. Transfer of Land to the BVIPorts Authority (Memo 453/2019) (see pages [671-694] of Exhibit JSA-6)

23.7  This disposal, in response to a direct application from the BVI Ports Authority, concerned a transfer of
several plots of land to the BVI Ports Authority for the public good, each for a nominal consideration of
$1 (see Cabinet Memo 453/2019 Decision sought at a. b. c. d. at page [693] of JSA-6).

23.8  The Cabinet Paper describes the need of the BVIPorts Authority following destruction of their base
during the 2017 hurricanes (see Cabinet Paper Memo 453/2019 5) and 7) at page [672] of JSA-6).

239 The Cabinet decision is recorded in the Minutes of the Cabinet Meeting No.34 on 9 December 2019
(see pages [692-694] of Exhibit JSA-6).

2310 This disposal is in the process of completion.

3. Transfer of Crown Lands to the BV! Airports Authority (Memo 460/2019) (see pages [695-739] of Exhibit
JSA-6)

23.11 In summary | understand the position in respect of this disposal to be as follows.

(a) The BVIAA is a body corporate established under the Airports Act 2003 (No.16 of 2003) as
amended by the Airports (Amendment) Act, 2006 (No.7 of 2006) (see Cabinet Paper ‘Transfer
of Crown Lands to the BVI Airports Authority’, Memo No0.460/2019 Extract No.REx/460/2019
(/decisions/185), at 1, at page [695] of Exhibit JSA-6 and Appendix A at pages [703-709]).

(b) Bevis Sylvester is the Chairman of the Board of the BVI Airports Authority. In 2019 the BVI
Airports Authority was granted the transfer of Crown land by Cabinet Memo No. 460/2019 at a
price of $1 per parcel, plus the $200 statutory survey fee. The approval was granted to the
BVIAA and not to Bevis Sylvester personally.

(c) Parcels 50 and 51 comprised the parking lot beside the runway at the airport which also
contained a dump.
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23.12

23.13

23.14

23.15

23.16

23.17

23.18

23.19

23.20

(d) Parcel 52 is adjacent to the parking and principal access route.

() On 21 February 2019, Hon. Marlon Penn had been granted approval via Memo No0.80/2019, to
lease Parcel 52, Block 3740B, Beef Island Group Registration Section for 99 years (see
Cabinet Paper ‘Transfer of Crown Lands to the BVI Airports Authority’, Memo No0.460/2019
Extract No.REx/460/2019 (/decisions/185), at paragraph 10. at page [698] of Exhibit JSA-6).
However, the decision to grant a lease to Mr Penn was revoked and Parcel 52 was then
transferred to the BVIAA.

| believe the relevant background and chronology to be as follows.

On 16 July 2019 by Resolution No.7 of 2019 the BVIAA sought a transfer of Crown Lands to the
North-West of runway 7 for constructing hangars at the airport (see Cabinet Paper Memo
N0.460/2019 paragraph 3. at page [695] of Exhibit JSA-6).

On the same day Mr Sylvester wrote to the Office of the Premier copying the Minister requesting a
transfer of Crown Lands to the North-West of runway 7, for the BVIAA for the construction of hangars
(the absence of hangars since the 2017 hurricanes having caused loss of revenue) (Cabinet Paper
Memo No.460/2019 paragraph 2. at page [695] of Exhibit JSA-6).

On 24 July 2019 the BVIAA requested the transfer of Crown Land, specifically parcels 50,51 & 52, to
the BVIAA in accordance with the Airports Act 2003 Section 12(1) (see Cabinet Paper Memo
No.460/2019 paragraph 7.at page [697] of Exhibit JSA-6).

On the same day Mr Sylvester wrote again to the Premier's Office copying the Minister, seeking a
transfer of parcels 50,51 & 52 (see Cabinet Paper Memo No0.460/2019 paragraph 4. at page [696] of
Exhibit JSA-6).

Parcel 50 is a reclamation measuring 0.061 of an acre with a jetty, at that time used by Mr Ashbel
Lettsome (Cabinet Paper Memo No0.460/2019 at 5. at page [696] of Exhibit JSA-6). Parcel 51
measuring 0.823 of an acre, was being used as a parking lot and had a barge ramp attached to it,
used by the barges travelling between Trellis Bay and Virgin Gorda and had attached to it the
Government jetty, used by the ferries and other vessels travelling to Marina Cay, Scrub Island, Guana
Island, Peter Isiand, Anegada and Virgin Gorda (see Cabinet Paper Memo No0.460/2019 paragraph 5.
at page [696] of Exhibit JSA-6). Parcel 52 measuring 0.318 of an acre was vacant (see Cabinet Paper
Memo No0.460/2019 paragraph 5. at page [696] of Exhibit JSA-6).

The requests by the BVIAA were to upgrade and modernise the TBL International Airport (see
Cabinet Paper No0.460/2019 paragraph 6. at page [696] of Exhibit JSA-6).

On 15 November 2019, Mr Sylvester wrote again on behalf of the BVIAA to the Ministry highlighting
all the parcels needed for the modernisation programme {Cabinet Paper Memo No0.460/2019 at 8. at
page [697] of Exhibit JSA-6).

The Cabinet Paper dated 10 December 2019 and signed on 16 December 2019 sought the following
decision (see Cabinet Paper Memo No0.460/2019 Decision Sought, a.-c.at pages [700-701] of Exhibit
JSA-6):

(a) That the decision in Memo No.80/2019 (the grant of the lease to Hon. Marlon Penn) be revoked
in its entirety.

(b) That freehold title to parcels 50,51 and 52 be transferred to the BVIAA, save for a 24 ft right of
way over or taken/subdivide out of Parcel 51, along the coast between the barge ramp and the
government jetty;
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(c) That each parcel be transferred to the BIAA for $1 plus a Statutory Fee of $200.
23.21 The Cabinet Paper noted as follows:

(a) If acquisition of all the parcels, inciuding parcel 51, were to be granted, that would impact the
transport route to and from the resorts/other islands, which was critical in the development of
the territory, so that it was practical to create a 24t right of way over/or take and subdivide out
of parcel 51 such a right of way, between the barge ramp and the government jetty to preserve
the route (see Cabinet Paper Memo N0.460/2019 at 9.at page [697] of Exhibit JSA-6).

(b) The earlier Cabinet approval in respect of nd parcel 52 was also noted,
together with the need to revoke the approval in order to transfer to the BVIAA: see Cabinet

Paper Memo No.460/2019 paragraphs 10.-12. at page [698] of Exhibit JSA-6).

(c) The Permanent Secretary at the Premier's Office supported the Decision sought as “The re-
purposing of Trellis Bay will create a seamless link between the arrivals at the TB LIA and their
onward transportation to the sister isiands" which would “increase the attractiveness of using
the airport at Beef Island” which served “‘the Government's overall agenda of expanding the
tourism sector” (see Cabinet Paper Memo No0.460/2019 paragraphs 3) & 4) at page {699] of
Exhibit JSA-6) .

(d) The Ministry of Finance commented that the decision “should improve the fiscal position” of the
BVIAA and reduce its reliance on subvention from centrat government (see Cabinet Paper
Memo No0.460/2019 paragraph 5).at page [699] of Exhibit JSA-6). However, even though the
BVIAA was a Government entity the transaction proposed would constitute removing
Government asset and the re-purposing of Trellis Bay would reduce and displace the current
users which would “definitely have a negative impact on economic and commercial well being
of neighboring [sic] islands users of the area and its amenities":

2322 On 18 December 2019 Cabinet made the decision sought (see Cabinet Paper ‘Transfer of Crown
Lands to the BVI Airports Authority’, Memo No0.460/2019 (/expedited extracts/96), at page [738-739]
of Exhibit JSA-6).

23.23 It can therefore be seen that the land was to be transferred to the BVIAA in the public interest. Based
on the information received from BVIAA in their application, it appears that this land was needed in
the further development plans for the airport expansion project.

23.24 Thisdisposalis in the process of being completed.

4. BVI Electricity Corporation

23.25 Iregret that my officers have not yet been able tolocate and gather the paperwark for this transaction.
5. Eileen E.Hodge (Memaos 410/2011 & 401/2016) (see pages [740-744] of Exhibit JSA-6)

23.26 This disposal concerns an allocation to Ms Hodge by the Nibbs Committee approved by Cabinet on §
October 2011 (see Memo 410/2011 exhibited at pages [740-743] of JSA-6).

23.27 Ms Hodge subseguently sought to swap the parcel she had received for a slightly larger parcel for
which she had to pay an additional amount (see Memo No. 401/2016 exhibited at page [744] of JSA-
6).
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6. Request for Permission to Assign Crown Lease No. 1452/1993 for Parcel 5/1, Block 5044A, Virgin Gorda
Central Registration Section — Bayview Development (Memo 352/2019) (see pages [745-801-] of Exhibit JSA-

6)

23.28

23.29

23.30

23.31

23.32

23.33

23.34

23.35

In this transaction permission was sought for an assignment of Lease No. 1452/1993 from Plumtree
Estate Limited (“Plum Tree") to Bayview Development Group Ltd (“Bayview") as it had been realised
that a previous attempt to assign the lease in 2006 was probably void or voidable (see Memo
352/2019, Decision sought at a. at page [749] of Exhibit JSA-6 and application letter dated 12
December 2018 at Appendix K pages [793-794] of Exhibit JSA-6).

As is shown by Appendix | to Memo No. 352/2019, the directors and members of both Plum Tree and
Bayview remained the same (see at pages [788-789] of Exhibit JSA-6).

Permission was also sought to vary the term of the lease to term of 99 years commencing on 1
January 2018 (see Memo 352/2019, Decision Sought at b. at page [749] of Exhibit JSA-6).

it can be seen that the applicant brought their rental arrears up to date prior to the decision (see
Memo 352/2019, Appendix E at pages [760-761] of Exhibit JSA-6). In addition an overview of
Bayview’s business plan was appended to the Cabinet Paper at Appendix J (see 6) v. of the paper
and Appendix J at pages [746 and 792] of Exhibit JSA-6).

The Ministry of Finance made the following observations (see Appendix N to Memo 352/2019 at
pages [799] of Exhibit JSA-6)

(a) Only the time remaining on the existing lease should be assigned and Bayview shouid have
been required to apply separately to extend the lease;

(b)  No advice on rent had been offered.

On 25 October 2019 Cabinet decided to grant permission for the assignment by Plum Tree to
Bayview and for the lease to be varied as requested (see Memo 352/2019 at pages [801-801] of

Exhibit JSA-6).
| would observe that:

(a) Cabinet appear to have wanted to deal with the application to assign and for a new lease in one
go rather than having to deal with two separate applications.

(b)  The Ministry apparently wished to defer the rent review to enable the matter to be expedited,
but the Ministry intended to conduct a rent review at the earliest time possible (see Memo
352/2019 paragraph 7), at pages [746-747] of Exhibit JSA-6).

Further, | understand that the assignment has not yet actually taken place. Nor has there been any
rent review. | am told that Bayview were supposed to provide the Ministry with a draft of the
assignment and we have never received it.

7. Allocation of Crown Land — Charles and Willis Wheatley (Memo 251/2020) (see pages [802-823]-of Exhibit

JSA-6)

23.36

23.37

This disposal was made to satisfy an obligation to the Wheatley family in respect of land
encroachment.

The encroachment in this case involved a situation where a plot of land which had been disposed of
to Charles, Willis and Hilford Wheatley in the 1990s was later discovered to have been built on, when
a construction was put up on the next door plot by Hilford Wheatley.
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23.38

23.39

23.40

23.41

23.42

23.43

23.44

23.45

| understand the relevant background and chronology to be as follows.

On 16 August 1995 the Executive Council approved an allocation in North Sound to Charles, Willis
and Hilford Wheatley of Parcel 66, Block 5344B, Virgin Gorda Central Registration Section (see
Memo No. 302/2011 paragraph 2, at page [803] of Exhibit JSA-6 and the Executive Council decision
Appendix A of 251/2020 at page [811] of Exhibit JSA-6). However, as the Vincent Report was
awaited, the transfer was held (see Memo No. 302/2011 paragraph 3., at page [803] of Exhibit JSA-6
)- | understand from enquires | have made that the transfer was never executed. So Parcel 66
remained Crown Land.

However, it was also discovered by the Survey Department that a building erected on the next door
Parcel 12 Block 5344B, Virgin Gorda Central Registration Section owned by Mr Hilford Wheatley had
been built over the boundary between Parcel 12 and the neighbouring Parcel 66 which was to have
been transferred to the Wheatley Family (see Memo No. 302/2011 paragraph 3, and aerial photo
attached Mutation 1 of 2013 at page [821] of Exhibit JSA-6 ).

Following notification of the encroachment on what remained Crown Land at Parcel 66, Mr Hilford
Wheatley sought to have the situation regularised (see Memo No. 251/2020, paragraph 3), at page
{806] of Exhibit JSA-6.

August 2011, Cabinet decided that the sale of Parcel 66 shouid be revoked and new plot created by
amalgamating Parcel 66 with other plots (see decision under Memo No.302/2011, paragraphs a) — d).
Appendix C of 251/2020 at page {815] of Exhibit JSA-6 and description in Memo No0.251/2020
paragraph 4), at pages [806-807] of Exhibit JSA-6). However, it seems that these steps would not
have rectified the encroachment problem.

Mr Wheatley unfortunately passed away before the position could be regularised (see Memo
No.251/2020 paragraph 5), at page [807] of Exhibit JSA-6).

It appears that in 2013, subdivision took place in which Parcel 66 and neighbouring Parcel 157 were
deleted to create Parcels 158 to 162, i.e. an additional 3 parcels, with the old Parcel 66 now forming
part of what is now Parcel 159 (see Mutation No. 9 of 2013 at pages [818-820] of Exhibit JSA-6). That
is why the 2020 Memo refers to the encroachment being upon new Parcel 159 not Parcel 66 (see
paragraph 6) at page [807] of Exhibit JSA-6). However, this sub-division only affected the land on the
old Parcel 66 side of the boundary with Parcel 12. Parcel 12 remained, as did the building erected
over the boundary between Parcel 12 and the next door Parce! (once Parcel 66 now Parcel 159)
which remained Crown Land. Therefore the problem of the encroachment still existed.

It appears that in 2020 Cabinet sought to resolve the problems which had arisen by taking the
following steps:

(a) Cabinet decided to revoke the August 2011 decision, including in respect of amalgamation,
which had not been implemented (see Memo No. 251/2020 (/memorandums/521) at a.) at page
[822] of Exhibit JSA-6)).

(b) Cabinet also decided that Parcels 158 and 159 (the Parcels bordering Parcel 12), representing
the old Parcels, including Parcel 66, which had been previously been intended to be transferred
to the Wheatley family, shouid now be sold to them at prices of $500, plus the $200 statutory
survey fee for each parcel (see Memo No. 251/2020 (/memorandums/521) at b.-c.) at pages
[{822-823] of Exhibit JSA-6)).
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(c) Cabinet also decided now finally to amalgamate Parcels 158 and 159 with Parce! 12 to remove
the encroachment problem (see Memo No. 251/2020 (/memorandums/521) at c.) at page [823]
of Exhibit JSA-6)).

(d) Cabinet further decided that the Crown land so disposed of to the Wheatley family should be
confined to residential use ((see Memo No. 251/2020 (/memorandums/521) at e.) at page [823]
of Exhibit JSA-6))

23.46 The consideration has now been paid and the transfer is going through the process of finalisation.

8 Transfer of Parcel 210, Block 29638 Road Town Registration Section to Lordan Limited (Memo 479/2020)
(see pages [824-865] of Exhibit JSA-6-1)

23.47 1 understand that this disposal, in response to a direct application, was another transaction designed
to resolve an encroachment difficulty.

23.48 | believe that the relevant background and chronology are as follows.

23.49 Parcels 38 and 65 of Block 2837B are owned by Lordan Limited (‘Lordan") which is a company
owned by Mr Daniel O Smith (Dr Orlando Smith the former Premier). They had been developed with
the construction of a building and perimeter walls, which encroached onto Parcel 169, Block 29368
which is Crown Land (see Memo 479/2020 paragraph 3), at page [824] of Exhibit JSA-6 and
Appendix A, the letter from Dr Smith dated 16 July 2020 at page [828] of Exhibit JSA-6 and plans at
pages [837 & 840-841] of Exhibit JSA-6). .

23.50 The acquisition of Parcel 169 by Dr Smith would therefore have eliminated the encroachment
problem. However, it was proportionate to consider a transfer to Dr Smith of the encroached portion
alone. Accordingly, Parcel 169 was subdivided on 10 November 2020 into Parcels 210 and 211 of
Block 2936B, Parcel 210 being only 0.56 of an acre, was the one intended for transfer to resolve the
encroachment issue (see Memo 479/2020 paragraph 4) and 5), at pages [824-825] of Exhibit JSA-6
and Appendix D, Mutation No 84/2020 at page {838-840] of Exhibit JSA-6).

23.51 Parcel 210 was valued at $17,850 (see Memo 479/2020 paragraph 3), at page [956] of Exhibit JSA-6
and Appendix, the valuation at pages [824 & 842]). The Ministry of Finance noted that the valuation
had been obtained and that it was intended that market value be obtained for Parcel 210 (see Memo
479/2020 paragraph 10), at page [826] of Exhibit JSA-6). Cabinet was invited to decide that Parcel
210 be disposed of to Lordan for $17,850 plus the $200 Statutory Survey Fee.

23.52 However Cabinet decided that the small strip of land constituting Parcel 210 should be transferred to
Lordan for a nominal sum of $1, in recognition of the “invaluable service of Or D Orlando Smith to the
Virgin {slands” (see Memo 479/2020 (/memorandums/851) paragraph b. at page [865] of Exhibit JSA-
6).

23.53 This disposal has been completed.

9. Lease of portion of Crown Land for Commercial Purposes — Zimomi Limited (Memo 529/2020) (see pages
[866-929] of Exhibit JSA-6)

23.54 | believe that the relevant background and chronology to this disposal, following a direct application, is
as follows.

23.55 0On 4 December 2020, Zimomi Limited ("Zimomi”) wrote asking the Ministry for a lease of Crown Land
adjacent to the QEIl Park and opposite the Dr.D.Orlando Smith Hospital, for commercial purposes, for
99 years (see Cabinet Paper Memo No0.529/2020, File: LAN.L4/497 VOL |ill, Lease of a portion of
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23.56

23.57

23.58

23.59

23.60

Crown Land for Commercial Purposes — Zimomi Limited' at 1) & 2) at page [866] of Exhibit JSA-6 and
Appendix A the application letter dated 4 December 2020 at page [874] of Exhibit JSA-6)

The Ministry sought a business plan (see Cabinet Paper Memo No0.529/2020, at 3), at page [866] of
Exhibit JSA-6).

On 15 December 2020 the Ministry received the business plan entitled “Proposal for a Vibrant Mixed-
Use Development in Road Town”, dated 14 December 2020 (see Cabinet Paper Memo No0.529/2020,
at 4), at page [866) of Exhibit JSA-6 and the business plan at pages [1015-1034]). This described the
proposals as follows.

(@) The development project was estimated to cost $10 million and consisted of a 5 storey mixed-
use complex (see Cabinet Paper Memo N0.529/2020, paragraph 5), at pages {866-867] of
Exhibit JSA-6).

(b)  The complex would include 15,000 sq ft of retail space on the ground floor (see Cabinet Paper
Memo No0.529/2020, paragraph 5) i., at page {867] of Exhibit JSA-6).

(c) It would include 15,000 sq ft of Commercial and Office space on the 2™, 3 and 4" fioors: see
Cabinet Paper Memo No.529/2020, paragraphs 5) & ii., at page [867] of Exhibit JSA-6).

(d) It would also include residential accommodation with a mix of 2 and 3 bedroom penthouse
apartments (see Cabinet Paper Memo No0.529/2020, paragraphs 5) & iii,, at page [867] of
Exhibit JSA-6).

The Ministry made a survey request to the Land and Survey Department which established that the
plot for the one acre or 43,557 sq ft being sought was to be taken from Parcel 125, Block 29378,
Road Town Registration Section and was adjacent to Parcel 124, Block 2937B which was designated
for the Helipad (see Cabinet Paper Memo No0.529/2020, at 6), at page [867] of Exhibit JSA-6).

In the Cabinet Paper drafted on 16 December 2020 and signed by the Minister on 22 December
2020, made observations as follows.

(a) The sub-division would have to be approved by the Town and Pianning Department and the
Lands & Survey Department, with any approved plan being attached to an application to the
Land Registry Department for the subdivision of Parcel 125, Block 2937B (see Cabinet Paper
Memo No.529/2020, paragraph 7), at page [867] of Exhibit JSA-6).

(b) A valuation report was required to “ascertain a fair rental value”, which would be conducted by
BCQS BVI Limited at the expense of the applicant (see Cabinet Paper Memo No0.529/2020,
paragraph 8), at page [867] of Exhibit JSA-6).

The Ministry asked Cabinet to decide as follows:

(a) To subdivide Parcel 125, Block 2937B, Road Town Registration Section, adjacent to Parcel
124 Block 2937B, subject to approvals from the Town and Country Planning Department and
the Lands and Survey Department (see Cabinet Paper Memo No0.529/2020, Decision Sought
paragraph a., at page [871] of Exhibit JSA-6);

(b) That permission be granted to Zimomi to lease a portion of Parcel 125 measuring c. 1 acre or
43,557 sq ft for commercial purposes, with an initial rent to be determined by a Valuation
Survey, for which Zimomi was to pay, a 50 year term with option for renewal, a 5 yearly rent
review, revision to be at 5 % of the unimproved market value of the land and sub-lease
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23.61

23.62

23.63

payments of 2.5% of the revenue collected (see Cabinet Paper Memo N0.529/2020, Decision
Sought, b.-c., at pages [871-872] of Exhibit JSA-6);

(c) That Zimomi pay the Statutory Survey Fee of $800 in accordance with the Fourth Schedule of
the Statutory Rates, Fees and Charges Act, 2005 before execution of the lease (see Cabinet
Paper Memo No.529/2020, Decision Sought, d., at page [872] of Exhibit JSA-6);

(d) That approval from the Town and Country Planning Department and the Building Authority be
sought before commencement of any development as well as for the proposed subdivision (see
Cabinet Paper Memo N0.529/2020, Decision Sought at d.,at page [872] of Exhibit JSA-6). That
construction of the building accommodate parking and “the required setbacks on site” (see
Cabinet Paper Memo N0.529/2020, Decision Sought, f.at page [872] of Exhibit JSA-6).

The relevant survey dated 18 December 2020 is Appendix E to Memo No. 529/2020 at page [900] of
Exhibit JSA-6.

On 23 December 2020, Cabinet decided that Parcel 125 was to be subdivided and that the portion of
Parcel 125 measuring 1 acre be leased to Zimomi for a term of 99 years, with the rent to be
determined following completion of a Valuation Survey and Subsequent report (see Memo 529/2020
(/memorandums/940) at a. and b. at pages [927-928] of Exhibit JSA-6).

As | have observed above, the absence of information as to the appropriate rent was pointed out to
Cabinet. However, the decision was expressly subject to the proviso that the applicable rent was to be
determined following a valuation survey and report.

23.64 The valuation process for this lease is now underway.

10. Lease of Crown Land on Virgin Gorda to Pond Bay Development Corporation Limited (Memo 531/2020)
(see pages [930-962] of Exhibit JSA-6)

23.65

23.66

23.67

23.68

23.69

23.70

| understand that this disposal involved the replacement of a void lease.

The original lease was granted to Pond Bay Development Corporation Limited (‘PBDCL") on 15
March 1989, of Parcel 17, Block 5042A Virgin Gorda Central Registration Section (“the Original
Lease") (see Memo 531/2020, at paragraph 1) at page [930] of Exhibit JSA-6). | am aware from
researches undertaken that the rent was $100 per acre per annum (see Lease 1043 of 1991 at p.1 at
pages [956-960]] of Exhibit JSA-6).

The land in the Original Lease was supposed to have covered 10 acres. However, it was
subseguently discovered that Parcel 17 only amounted to 7.78 acres (see Memo 531/2020, at
paragraph 2) at page [930] of Exhibit JSA-6). What had been Parcel 17, then became Parcel 81, by a
subdivision to correct the size of the Parcel, to as close to 10 acres as possible (see Memo 531/2020,
at paragraph 2) at page [930] of Exhibit JSA-6)

Then, in 2003 during the preparation of the new lease of Parcel 81, the Original Lease was found to
be void, because at the time PBDCL did not exist and had subsequently been struck off (see Memo
531/2020, at paragraphs 4) & 5) at page [931] of Exhibit JSA-6).

On 14 January 2019 PBDCL, having regularised its own position, wrote to ask for a lease (see Memo
531/2020, at paragraph 8) at page [932] of Exhibit JSA-6 and letter of 14 January 2019 at page [947]
of Exhibit JSA-6).

In February 2020 the Register was rectified to delete reference to the Original Lease of Parcel 17.
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23.71 On 23 December 2020 Cabinet decided that a lease be granted to PBDCL of Parcel 81 for a term of
99 years from 1 January 2020, at the rent of $100 per acre per annum (see Memo No0.531/2020
(/memorandums/424) at a. and a. i. at pages [961-962] of Exhibit JSA-6.

23.72 | note that this is the same rent provided for in the Original Lease but that the Financial Secretary
observed that the lease sought was for a tourism-related development, which "would suggest that
there will be some benefits to the territory’s economy with the enhancement of this tourism business
by providing employment opportunities” (see Memo 531/2020, at paragraph 12) at page [933] of
Exhibit JSA-6).

23.73 This disposalis in the process of being completed.

11. Transfer of Crown Land to the Youth Empowerment Project (YEP) Foundation — Block 49418 Parcel 2
Virgin Gorda South Registration Section (Memo 380/2020) (see pages {963-1008] of Exhibit JSA-6)

23.74 | understand that this disposal, in response to a direct application, was to the Youth Empowerment
Project.

23.75 The Youth Empowerment Project (YEP) Foundation ("YEP”) was formed for the education and
assistance of young people (see Memo 380/2020, at paragraph 1) at page {963] of Exhibit JSA-6).

23.76  On 24 January 2020 the Executive Director of YEP wrote to the Ministry requesting land in Virgin
Gorda to assist with its activities by developing a new YEP centre (see Memo 380/2020, at paragraph
2) at page [963] of Exhibit JSA-6 and letter at Appendix B pages [968] of Exhibit JSA-6).

23.77 The Financial secretary noted that YEP had a “track record af its cument centre of shaping and
developing the youths of the Territory” and that “this service to the community while not quantified in
monetary value, would continue to be of tremendous value in Virgin Gorda once completed’ (see
Memo 380/2020, at paragraph 11) at page [965] of Exhibit JSA-6).

23.78 On 9 December 2020 cabinet decided to make the disposal in favour of YEP for $1 plus a $400
Statutory Survey Fee (see Memo No. 380/2020 (/memorandums/574), a. and c. at pages {1007-1008]
of Exhibit JSA-6).

23.79 | note that there was no valuation in respect of this disposal but that it appears to have been thought
to be for the public good. However, in future, | would expect that valuation reports would be obtained
for such a transaction, so that the cost of any policy decision to assist an organisation like YEP can be
identified. | also note that the disposal was subject to the requirement that YEP make use of the land,
developing it as they had said they wished to, by creating a new YEP centre (see Memo No.
380/2020 (/memorandums/574), c. at page [1008] of Exhibit JSA-6).

23.80 This disposal is in the process of being completed.

12. Lease of Crown Land at Paraquita Bay for Agricultural Purposes — Daniel Cline || ] IR (Vemo
480/2020) (see pages {1009-1083] of Exhibit JSA-6)

23.81 1 understand that this disposal, in response to a direct application, was made in order to support the
poiicy initiative to promote agriculture in the Virgin Islands, which is traced in the Background
information given in the relevant Cabinet Paper (see Memo No. 480/2020 1) and 2) at pages [1009] of
Exhibit JSA-6).

23.82 | believe the relevant background and chronology to be as follows.
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23.83

23.84

23.85

23.86

23.87

23.88

23.89

23.90

23.91

23.92

The Applicant Mr Cline operated a [ liifro™ his home in the Cane Garden Bay area, holding
300 hens produced about 250-300 eggs a day (see Memo No. 480/2020 paragraph 4) at pages
[1009-1010] of Exhibit JSA-6).

i Cine's I

I sc< Memo No. 480/2020 paragraphs 5)-7) at page [1010] of Exhibit JSA-6).

Nevertheless, the Ministry of Education, Culture, Agriculture and Fisheries and the Department of
Agriculture supported the relocation of Mr Cline's operations to Paraquita Bay and Parcel 145 Block
3238B, Long Look Registration Section, measuring 0.54 acres in size (see Memo No. 480/2020
paragraph 9) at page [1010] of Exhibit JSA-6 and Appendix A & B Memoranda of 5 and 2 October
2020 at page [1022-1025] of Exhibit JSA-6).

The market value of Parcel 145 was assessed by Smiths Gore (BVI) Limited at $75.000 (see Memo
No. 480/2020 paragraph 10) at pages [1010-1011] of Exhibit JSA-6 and Appendix C, the valuation at
pages [1026-1038]). | understand this may be because rent can sometimes be calculated based on
the market value of the land.

However in this case, it appears that the rents being charged at the following comparable parcels at
Paraquita Bay were considered.

(@) In 2018 Parcel 162 of three acres was calculated to be worth Ground Rent of $43,000 per
annum (equating to a little over $14,000 per annum per acre). However, it was decided that the
lessee's counter-offer of $2,400 per annum (equating to $800 per annum per acre) (see Memo
No. 480/2020 paragraphs 11) to 12) at page [1011] of Exhibit JSA-6).

(b) In 2020_was granted a lease of 1.289 acres for $800 per annum (see Memo
No. 480/2020 paragraph 13) page [1011] of Exhibit JSA)

It was therefore said that there was precedent in the area for a rental value of $800 per acre per
annum, giving an appropriate rent in respect of Mr Cline of $400 per acre per annum (see Memo No.
480/2020 paragraphs 1) and 2) at pages [1009] of Exhibit JSA-6).

Further, applying the 1% calculation discussed at paragraphs 16) and 18) of the relevant Memo the
appropriate rental value for Parcel 145 was $750 (see page [1012] of Exhibit JSA-6).

The Financial Secretary supported the decision sought as part of the initiative to ensure sustainable
and viable food security for the Territory (see Memo No. 480/2020 22) at pages [1013] of Exhibit JSA-
6).

Cabinet decided to grant the lease to Mr Cline for 15 years at $750 per annum with the proviso that if
the land was not used for the approved agricultural purposes, the lease would become null and void
(see Memo No. 480/2020 (/memorandums/829), a.and b. at pages [1081-1083] of Exhibit JSA-6).

The lease is in the process of being finalised.

13. Application to lease Parcel 310 of Block 29388, Road Town Registration Section — Bevis Sylvester
(Memos 396/2019 and 29/2020) (see pages [1084-1144] of Exhibit JSA-6)

23.93

23.94

| understand that this disposal involved a grant of a lease of Crown Land to Bevis Sylvester as
recorded in Memo 396/2019, and amended by Memo 29/2020.

The relevant background and chronology is, | believe, as follows.
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23.95

23.96

23.97

23.98

23.99

23.100

23.101

23.102

23.103

23.104

1997 Egypt Construction Co Limited (“Egypt CCL") was granted permission to reclaim 0.58 of an acre
of the seabed (what is now Parcel 310, Block 2938B, Road Town Registration Section, at Pasea) in a
Land exchange agreement with the Government, by way of Executive Council Memo No0.095/1997:
see Cabinet Paper Memo No0.386/2019 Extract No.REx/386/2019 (/decisions/103) at 1) and Appendix
A (Memo No0.095/1997) at i.,at pages [1084 & 1090] of Exhibit JSA-6). A lease was to be given on the
seabed or freehold, for $186,672 (see Cabinet Paper Memo N0.386/2019 Appendix A, Memo
No0.095/1997 iii. & iv. at page [1090] of Exhibit JSA-6).

In 2007 the Executive Council revoked its 1997 decision to grant a lease or freehold of the 0.58 acres
(what is now Parcel 310 at Pasea) to Egypt CCL, as per paragraph iii. of 095/1997, since paragraph
ii. had not been acted upon no lease had been granted and Egypt CCL no longer existed.

Instead a decision was taken to grant a 50 year lease of Lot 2 (0.526 acres) of Block 2938B in the
Road Town Registration Section (now Parcel 310 at Pasea) to Nature’s Way Limited, a company
owned by Mrs Joan Penn at $800 per annum, with a 5 yearly rent review, subject to a parcel number
being assignment to the lot, an easement over Parcel 252 Block 2938B in the Road Town
Registration Section to give access to Lot 2 and an easement in favour of the Crown over Lot 2 for
access to the sea (see Cabinet Paper Memo No.386/2019 Extract No.REx/386/2019 (/decisions/103)
at 2) at page [1084] of Exhibit JSA-6and Appendix B (Memo 490/2007) at (a) and (b) (i)-(iii) & (iv), at
pages [1091-1092] of Exhibit JSA-6).

On 1 August 2007, the Ministry wrote to Mrs Penn confirming the agreement to grant the lease of Lot
2 on the terms and conditions decided by the Executive Council (see Cabinet Paper Memo
No.386/2019 Extract No.REx/386/2019 (/decisions/103) Appendix C at pages [1093-1094] of Exhibit
JSA-6).

However, no lease was actually executed or registered between Nature’s Way and the Government
(see Cabinet Paper Memo No0.386/2019 Extract No.REx/386/2019 (/decisions/103) at 4) at pages
[1084] of Exhibit JSA-6).

On 31 May 2011 Mr Sylvester applied for a lease of Parcel 310 (at Pasea) but was told that it could
not be granted as it was already awarded to Nature’'s Way (see Cabinet Paper Memo No. 396/2019
paragraph 6), at page {1113] of JSA-6. | note that although the lease to Nature’s Way agreed upon in
2007 does not appear to have been executed, it appears that there was an agreement for a lease.

On 15 June 2011, Parcel 308 of Block 2938B was subdivided to create Parcel 309 (Lot 1) measuring
0.265 acres and Parce! 310 (Lot 2) measuring 0.526 acres, so this was when Parce! 310 at Pasea
came into being (see Cabinet Paper Memo No.386/2019 Extract No.REx/386/2019 (/decisions/103) at
4) at pages [1084] of Exhibit JSA-6 & Appendix Dat pages [1095] of Exhibit JSA-6) .

A dispute had arisen between Mrs Penn and Mr Syivester over the land in Parcei 310, to which Mr
Sylvester also claimed to be entitled.

On 12 June 2019 Mr Sylvester applied again for a lease of Parcel 310 (at Pasea), together now with
part of Parcel (Lot 1) but was again told that it could not be granted as it was already awarded to
Nature’'s Way (see Cabinet Paper Memo No. 396/2019 paragraph 7), at page [1113] of JSA-6 and
Appendix F at page [1126] of JSA-6. On 27 June 2019 Cabinet Paper 396/2019 was drafted.

On 26 July 2019 Mrs Penn of Nature's Way met with the Minister (see as recorded in letter of 31 July
2019, J Cabinet Paper Memo No.386/2019 Extract No.REx/386/2019 (/decisions/103) Appendix E at
page [1096 ] of Exhibit JSA-6)].
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23.105

23.106

23.107

23.108

23.109

23.110

23.111

(a) The Minister proposed that the Crown grant a lease to Nature's Way of a commercial lot of 0.33
acres and rental of a kiosk at the Pier Park, in exchange for rescission of the interest in Parcel
310: see Cabinet Paper Memo N0.386/2019 Extract No.REx/386/2019 (/decisions/103)
paragraph 5) at page [1085] of Exhibit JSA-6).

(b) As I understand it, the Minister’s intention was to obtain Parcel 310 in order to be able to grant
it to Mr Sylvester, so ending his dispute with Mrs Penn.

On 31 July Mrs Penn wrote to the Ministry referring to the meeting on 26 July: see Cabinet Paper
Memo No.386/2019 Extract No.REx/386/2019 (/decisions/103) paragraph 5) at pages [1085] of
Exhibit JSA-6 & letter at page [1096] of Exhibit JSA-6).

(@) She made a counter-proposal, that the 0.33 acres be transferred as a freehold interest to
Nature's Way without further cost, and ground level space be granted to Nature’s Way in the
Pier Park at “a significantly reduced rate” (see as recorded in letter of 31 July 2019, J Cabinet
Paper Memo No0.386/2019 Extract No.REx/386/2019 (/decisions/103) Appendix E, at page
[1096] of Exhibit JSA-6).

(b)  With respect to the Kiosk, the Ministry understood this to be a proposal to rent the Kiosk at a
reduced rate (see Cabinet Paper Memo No0.386/2019 Extract No.REx/386/2019
(/decisions/103) paragraph 5) at page [1085] of Exhibit JSA-6).

On 2 August 2019, the Minister met with the CEO of Tortola Pier Park Limited (“TPPL") and discussed
the possibility of a lease of a Kiosk to Nature’s Way (see as recorded in letter of 12 August 2019, J
Cabinet Paper Memo No0.386/2019 Extract No.REx/386/2019 (/decisions/103) Appendix F at pages
[1097] of Exhibit JSA-6).

Between 8 and 12 August 2019, the Minister discussed the matter with the then Permanent Secretary
(see Cabinet Paper Memo No.386/2019 Extract No.REx/386/2019 (/decisions/103) at Appendix E, at
page [1096] of Exhibit JSA-6).

On 12 August 2019 the Minister wrote to the CEO of Tortola Pier Park Limited (“TPPL") about the
rental of a Kiosk by Nature’'s Way, noting that the current rate was $1,000 per month, but asking that
a preferential rate of $500 be granted as an “introductory price”, to be increased gradually in line with
the current fees, the rationale being “fo facilitate the closure of a fong outstanding matter between the
government and Mrs Penn" (see Cabinet Paper Memo No0.386/2019 Extract No.REx/386/2019
(/decisions/103) paragraph 6) at page [1085] of Exhibit JSA-6) and Appendix F at pages [1097] of
Exhibit JSA-6).

On 2 October 2019 the CEO of TPPL wrote to the Ministry advising the Ministry that TPPL had
decided to approve the lease of the Kiosk to Nature's Way at an introductory rate of $500 per month
(see Cabinet Paper Memo No0.386/2019 Extract No.REx/386/2019 (/decisions/103) at 6) at page
[1085] of Exhibit JSA-6 and Appendix Gat page [1098] of Exhibit JSA-6) .

The Ministry decided to offer the 0.33 acres to Nature’s way at a nominal cost. This was the portion of
Parcel 251, Block 2837E, Road Town Registration Section, marked as Lot 1 on plan #MI-2837E-49-T.
(See Cabinet Paper Memo N0.386/2019 Extract No.REx/386/2019 (/decisions/103) at 7) at page
[1085] of Exhibit JSA-6 & Decision Sought (b) at page [1088] of Exhibit JSA-6 and Appendix H at
page [1099} of Exhibit JSA-6).

On 7 November 2019 the Minister presented a paper to Cabinet seeking approval for a grant of land
to Nature’'s Way Limited as follows (see 'Sale of Crown Land- Nature's Way Limited Memo
No.386/2019 at (a). (c). at page [1087-1088] of Exhibit JSA-6):
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23.112

23.113

23.114

23.115

23.116

(a) to revoke the grant of a lease of Lot 2 (now Parcel 310 at Pasea) to Nature’s Way;

(b) to grant approval to Nature’'s Way to purchase the 0.33 acres of Parcel 251, for $1.00 subject to
two conditions i. the property was to be used for commercial purposes only and ii. development
of the site was to comply with Planning Regulations and Guidelines;

(c) That the Ministry instruct the Attorney General's Chambers to prepare the documentation to
execute Cabinet's decision.

| believe that the Minister's purpose was to bring closure to what was described in the paper as “a
fong-standing fand dispute spanning over 20 years": see Cabinet Paper Memo No0.386/2019 Extract
No.REx/386/2019 (/decisions/103) paragraph at 8) at page [1085] of Exhibit JSA-6). | believe that he
was referring to the dispute between Mrs Penn and Mr Sylvester as well as between Mrs Penn and
the Government, about Parcel 310.

The Financial Secretary expressed the following views about the proposed transaction involving
Nature's Way:

(a) With respect to the sale of the 0.33 acres of Parcel 251, consideration should have been given
to the market value and potential income to offset the operating and development costs of the
Territory and the loss of the Government asset (Cabinet Paper Memo No.386/2019 Extract
No.REx/386/2019 (/decisions/103) paragraph 10) at page [1086] of Exhibit JSA-6).

(b)  Whilst the Paper indicated that the property was to be used for commercial purposes and
development was to comply with planning regulations and guidelines, there was no indication of
timing, from which any assumptions could be made as to the time frame within which
Government could recoup revenues from the concession made (see Cabinet Paper Memo
No.386/2019 Extract No.REx/386/2019 (/decisions/103) paragraph 11) at page [1086] of Exhibit
JSA-6).

(c) The arrangements for increasing the rate on the kiosk would have to be specified (see Cabinet
Paper Memo No.386/2019 Extract No.REx/386/2019 (/decisions/103) pargraph 12) at pages
[1086-1087] of Exhibit JSA-6).

The Attorney General's Chambers found no adverse legal implications (see Cabinet Paper Memo
No.386/2019 Extract No.REx/386/2019 (/decisions/103) paragraph 13) at page [1087] of Exhibit JSA-
6).

On 7 November 2019 Cabinet decided as follows, freeing up Parcel 310 (see Cabinet Decision on
Memo No.386/2019, Nature’s Way paragraphs a.-c., at pages [1130-1131] of Exhibit JSA-6):

(a) torevoke the grant of a lease of what is now Parcel 310 at Pasea to Nature’s Way;.

(b) togrant approval to Nature’s Way to purchase the 0.33 acres of Parcel 251, for $1.00 subject to
the two conditions;

(c) That the Ministry instruct the Attorney General's Chambers to prepare the documentation to
execute Cabinet’s decision.

With respect to the lease to Mr Sylvester of Parcel 310, on 22 November 2019 Cabinet considered his
request, described in Cabinet Paper 396/2019. Cabinet decided as follows:

(a) To revoke the decision recorded in Minute No. 0927 of Memo No0.490/2007 in its entirety (the
decision to grant of the lease of Lot 2 (now Parcel 310) to Nature's Way — the lease that was
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23.117

23.118

23.119

never actually executed) (see ‘Application to lease Parcel 310 of Block 2938B, Road Town
Registration section — Bevis Sylvester Memo N0.396/2019' (/expedited extracts/50) at a.at
page [1128] of Exhibit JSA-6);

(b) That a lease of Parcel 310 at Pasea instead be granted to Mr Sylvester for Commercial
purposes (see Memo No.396/2019’ at b. at page [1128] of Exhibit JSA-6);

(c) That an easement granted to the Crown by Garvin Ishmel Stoutt Sr. by Instrument No.1068 of
2007, dated 25 July 2017 should remain, as it was required to “provide access fo Parcel 310"
(see Memo N0.396/2019’ at c.at page [1128] of Exhibit JSA-6);

(d) That the lease be for a term of 50 years at a rent of $800 per annum (see Memo No.396/2019'
at e.i-iii at page [1128] of Exhibit JSA-6).

On 12 February 2020 a decision by round robin approved the lease of Parcel 310, correcting an error
in the previous decision on Memo 396/2019 to grant the lease of Parcel 310 to Mr Sylvester, so that
rent review period was specified to be in the 10" year and thereafter every 5§ years (see
‘AMENDMENT-Application to lease Parcel 310 of Block 2938B, Road Town Registration Section -
Bevis Sylvester Memo No. 29/2020 (/roundrobins/22), at page [1141-1142] of Exhibit JSA-6).

Although, as | have described above, Parcel 251 was sold to Nature’'s Way for $1, | understand that
this was in order to facilitate the resolution of the long-running disputes which is described in the
papers and to which | have also referred.

i can add that following Cabinet’s decision, at the behest of the former Governor, His Excellency
Augustus Jaspert, a valuation of Parcel 251 was commissioned and the valuation in October 2020
concluded that the market value for Parcel 251 (now Parcel 290) was $600,000 (see at pages [1101-
1111 and 1109] of Exhibit JSA-6).

14. Blunder Devefopment Corporation Limited lease of land, dated 31 May 2014 at Blunder Bay

23.120

Sworn by: Joseph Smith Abbott

On 2 September 2021 )

At

| regret that despite all our considerable efforts, my officers have not yet been able to locate and
gather the papers in respect of this transaction.

Ministry of Natural Resources, Labour and Immigration
Pusser's Warehouse

3" Floor

Road Town Tortola

Before

Notary/

me: K& M. Dg‘ WSO

selvin M. Dawson
Notary Public
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Joseph Smith Abbott
Sixth

2 September 2021
Exhibit 'JSA-E'

IN THE MATTER OF THE TERRITORY OF THE VIRGIN
ISLANDS COMMISSION OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 239)
(THE 'ACT’)

SIXTH AFFIDAVIT OF JOSEPH
SMITH-ABBOTT
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Revocation of Land in Spooners
Estate

f Signed l - 16 October 2019 - MNRLI - File: LAN. L6/58

- Mrs. Heather James-Skelton - Memo No. 440/2019
- Extract No. REx/440/2019 (/decisions/201)

Background Information

1) By Extract No. 185/2008, the Cabinet of the Virgin Islands
approved seventy-four (74) applicants, on the advice of the
Spooners Estate Land Advisory Committee, for residential house lots
within the Spooners Estate subdivision. In 2010 and 2015, the
Ministry wrote to the grantees to communicate the purchase price
and subsequent steps to be taken to fulfill their financial obligation

regarding the land purchase (see Appendix A).

2) In 2010 and 2015, a number of site visits were conducted with
the applicants, to select a house lot of their choice. Upon selection
of a preferred parcel, the applicants were required to execute a
“Spooners Estate Parcel Selection” form, which confirms the lot
selected (see Appendix B). Subsequently, the applicants were
issued letters from the Ministry of Natural Resources and Labour
indicating the details of the purchase price, in addition to the steps
to be taken to fulfill his or her financial obligation regarding the land

purchase.

3) On 29th June, 2012, the Ministry of Finance issued letters to
notify applicants of the payment arrears and issued a deadline to
make full payment (see Appendix C). The Ministry of Natural
Resources and Labour issued several reminder letters to applicants
requesting payment or to confirm whether they remain interested

in purchasing the said lots (see Appendix D).
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4) By Extract No. 022/2016, Cabinet advised that persons, in
exceptional circumstances, the Minister may grant permission for a
monthly payment plan of $400.00 towards the purchase price not
exceeding five years(see Appendix E).

5) On 4th June, 2019, the Ministry advised those delinquent
applicants, that a deadline of six (6) weeks was extended to submit
full payment for the property. The letter further conveyed that
failure to comply will result in the lot being reassigned (see
Appendix F).

6) Members are asked to note that there are currently ten (10)
persons, who were earlier approved by the Cabinet of the Virgin
Islands awaiting a lot of assignment. The availability of these lots
will satisfy the legal obligation of the Government to these
individuals. Further to the concerns raised by the Financial
Secretary, there should be no liability to the Government since these
individuals were given the opportunity to make a payment or

indicate whether they remained interested in the land.

Purpose

7) To revoke lands grants offered to persons, who have defaulted

on their obligation to purchase land in Spooners Estate.

Cross-Ministry Consultation

8) The nature of this paper does not require cross-ministry

coordination.
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Financial Implications

9) Once the revocation of the land grants does not expose
Government to any liability, there will be no other adverse financial

implication for Government.

Legal Implications

10) In principle, the Decision Sought is in order for Cabinet's
favourable consideration Save and Except that each matter must be
individually reviewed to ensure that no liability to the revocation is
foreseen in each particular set of circumstances. A draft of each
letter informing of the revocation should be, therefore, legally

vetted before issue.

Communication Strategy

11) The applicants will be notified of Cabinet’'s decision via an

official letter.

Conclusion

12) Cabinetis asked to review and concur with the decision sought.

Decision Sought
Cabinet is invited to:

a. revoke Cabinet Memo Nos. 185/2008, 422/2011& 106/2016
which granted lands in the Spooners Estate Subdivision to the
enclosed list of persons for failure to meet the obligations

required under the grants;
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No Names Cabinet

Decision #
H — .
H N I
1 I I
H T
] —
I I
| [ L
I I
H ——
H [
H I
H ]
I .
H I s .

I

b. decide the enclosed list of persons in (a) be placed in a
deferred list for a lot selection at a later date when land becomes

available; and

c. decide that an expedited extract be issued to allow the decision

of the Cabinet to be acted upon immediately.
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Recipients: Financial Secretary, MOF; Attorney General, AGC;

Hon. Vincent
Wheatley

Minister for Natural
Resources, Labour
and Immigration
07 January 2020
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Spooner’s Estate Advisory Land Committee

Report
May 18, 2007

Backeground

A letter dated January 12, 2007, informed that Executive Council had appointed an eleven
member coinmittee oalled the Spooner’s Estate Advisory Land Committee. The charge of the
Committee as stated in the letter was:

a) to establish relevant covenants in respect of the property;
b) to review all apphcatlons and recommend a mechanism for the allocation of house
lots in Spooner’s Estate in phases as the survey and road designs are completed.
c) to recommend a sale price per square foot; and
d) to submit a final report to the Minister within two months of the appoinwment of the
Committee.
Action Plan

The first meeting of the committee was held on February 8, 2007 where it was agreed that efforts
would be made to complete the work of the Committee and submit the report by April 7%, 2007.

Two sub-committees were formed; namely, the Covenants Sub-committee and the Mechanism
Sub-committee.

The role of the Covenants Sub-committee was to make recommendations on the establishment of
covenants in respect of the property. This sub-committee was chaired by Mr. David Abednego,
with Ms. Najan Christopher Mr: Marvin Blyden and Mr. Leroy Moses as members.

The members of the Mechanism Sub-committee were Mr. Ian Smith (chair), Mr, Larry Adams,
Diane Parsons and Mr. Wendell Gaskin as members. This sub-committee was charged with
recomniending criteria for the allocation of the house lots.

The reports of both sub-committees are attached as Appendices A and B.

On March 28, 2007, members of the Spooner’s Estate Advisory Land Committee made a site
visit to Spooner’s Bstate to assist them with deliberations regarding its recommendations.

A list containing three hundred and eighty five (385) applicants was reviewed. Our mandate was
to select seventy five (75) of the applicants who best met the criterion set out by the Minister of
Natural Resource and Labour and the report of the Mechanism Sub-committee.

The criterions were as follows;
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i. 'BVislander who.does not own land or have access to land, and
-ii.  residing in the BVI as a single parent with minor children; or
iii.  residing in the BVI and are married with minor children; or
iv.  residing in the BVI and are married; or
v. residing in the BVI and does not have an immediate family member (i.e. mother, father,
sister, or brother) recommended in current phage of land allocation,

Applicants were assessed as follows:

a) Persons who already owned land were not considered.
b) Preference was given to BVIslanders .
c) Consideration was given to persons who resided in or had ties to the area.

d) Working persons with children were also given preference.

Reconsmendations

In accordance, with the mandate, the Spooner’s Bstate Advisory Committee hereby makes the
following recommendations:

1. Seventy five (75) persons listed in Appendix C to be awarded house lots,

2 The price for the land be fixed at :
a) $1.00 per square foot for residential lots.
b) $1.25 per square foot for commercial lots.

The committee noted that at $1.00 per square foot, the cost per lot would be
approximately $15,000 compared to the market price of $35,000 - $40,000 for 1/3 of
an acre of land.

B Persons granted a lot be required to pay for land in a lump-surn payment rather than
installments in the following manner:
a) Full payment is made within six months of the date of the offer letter.
b) College students should pay for their lots within six months after completion of
the degree being pursued, at time of receiving the offer letter.

The Committee made this recommendation, based on the value of the land compared
to the price. The purchaser will have equity almost twice the cost of the land and
therefore should be able to secure bank financing reldtively easy.

4. A copy of the Covenants be attached to the offer lefter. This will ensure that

prospective land owners are duly inforined of what is expected of him/her prior to
acceptance/ agreement.

S, An application form be established to include the nationality, place of birth, marital

status, number of minor dependants and access to land. A passpoit size picture, a
copy of a valid passport and birth certificate should also be attached.

49



This recommendation is made as the need to verify the identity and national status of
each applicant was necessary for application of criterion. The worlk of the committee
would have been enhanced if the identity of applicants was readily available.

6. The seventy five (75) persons listed in Appendix C, be required to complete the
application form.

% The list of qualified and eligible persons be used for allocations in the next phase, or
in the event an applicant withdraws from the first phase (this list is with Miss Patricia
Thomas).

Conclusion

While the Minister allocated the committee two (2) months to conclude its work, the work of the
committee was delayed over one month due to the difficulties experienced in confirming the
nakional status of the applicants. The complete list of applicants was submitted to the
Immigration Department and the Passport Office for verification of national status, As there is
currently no proper system in place to verify the status, this resulted in the aforementioned delay.

The Committee expresses its gratitude to the Government of the British Virgin Islands for the
opportunity to render service in this capacity.

Chairman
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SPOONERS ESTATE
MECHANISM SUB-COMMITTEE REPORT

The members agreed that the criteria for the awardees should be distributed by a certain
percentage of the overall list. The suggestions made were for two (2) categories:

A) no less than 90% of the awardees should be BVT belongers by birth (iudigenous
BVIslanders)

B) 10% of the awardees should be Belongers who have lived in thc BVI 20 years or more
and have contributed to the territory.

THE 90% CATEGORY SHOULD BE DISTRIBUTED AS THE FOLLOWING:
No less than 10% of the awardees should be from the age group 18 — 35 years.

At least 80% of the awardees should be residents of the BVI with first preference given to
persons in the immediate community, namely Great Mountain, Anderson, Mt. Healthy, Brewers
Bay, Georges Northside, Little Bay, Soldiers Hill, New Bush, Diamond Estate, Meyers Bstate
and Fahie Hill, '

Recommendations made by the Committee for the allocations of House Lots — Spooners
Estate.

(8) BV Islanders who do not own land or have access to land, residing in the
/ BVI as single parent/person. Preference would be given to those
applicants who can purchase an allotment whether through bank financing
or otherwise, without the need for leasing arrangement to gain financial
equity; (Fits category A - 20% being BV Islanders by birth and 10%
for the age group 18-35 years )

(b) BV Islanders who do not own land; residing in the BVI and are married
with children under school age; (Fits category A.)

(¢)  The majority of the land would be allocated to BV Islanders who are
residents in the area or.have ties to the community; the remainder offered
to other BV Islanders; (Rits category A)

(d  We are considering freehold tltlcs only 1nstcad of granting short term
leases;

(e) 5 lots should be leased for commercial purposes (whether it be daycare,
laundry, small retail store or privately operating park of a tand owners
associaton to be put in place to contribute owners up keep of a privately
operated park);
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63) Age limit should start from the legal age of 18 years (banks have no
restriction as to the age limit for acquiring a loan once the applicant meets
the legal age).

(g)  Salary $15,000.00/0r more (subject to meeting financial facility)
(h)  Working a steady job for 2 years or more

(i)  Civil contribution to society.

Definition of an Indigenous BVIslander is a person who is bomn in the
country, whose parents were born in the country and whose grandparents
were also born in the country.

A person who is bom in the country but whose parents and grandparents
were bom outside of the country do not qualify as an indigenaus
BVIslander.

RECOMMENDATIONS

We recommend that the Ministry create an application form mechanism 80 percent
BVIslander by birth 10 percent 18-35 years. Application should be submitted with a
pictare ID.
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URGENT

MEMORANDUM

TO: Ag. Attorney General OUR REF: LAN. 10/2/991
Attn: P.C.C Karen Reid LAN. L5/69
LAN. L4/234
FROM: Permanent Secretary/ MNR&L
DATE: 04 July, 2011

Re: Lease of Crown Land — Pasea Estate

Further to your memorandum dated 29 June, 2011, the following response are directed to your
inquires:

(1) Mr. Stoutt has not submitted an acceptance to the Ministry’s offer letter dated 1
August, 2007, although he is in occupation of the property. In addition, the
Ministry’s record does not reflect receipt of any payment for or on behalf of Mr.
Stoutt in relation to this grant.

(2) Mr. Stoutt’s offer is being rejected on the basis of:

() We have received undocumented information from the Minister for Natural
Resources and Labour that the area encompassing Parcels 221 and 223 were
part of the properties previously owned by Egypt Construction Limited. The
company subsequently went into liquidation. By High Court Claim No. 193
of 2003, the properties went up for auction, which Delta Petroleum won the
bid. Joan Penn, Past Director of Egypt Construction gave permission to
Government to place the new highway through it. It appears as though the
Govemnment wanted to give her an opportunity to start over, although we are
not under any obligations to do so.

(ii) We have further been advised that since Mr. Stoutt has a piece in that area,
another applicant should be given the opportunity.

(3) Bevis Sylvester submitted a letter dated 31 May,.2011 expressing interest in leasing
Parcel 309 (formerly Lot 2) for development purposes. We were further able to
determine that Mr. Sylvester is seeking to lease the area on behalf of Delta Petroleum
(Caribbean) Limited for the purpose of constructing a building to house its regional
headquarters.

(for) Ronalfl Smith-Berkeley (Mr.)
Permanent Secretary

/hj
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2/26/2021

Memoranda - ExcoTrack BVI

Lease of Crown Land at Paraquita Bay for
Agricultural Purposes - Daniel Cline Poultry
Farm

f Signed ) - 14 October 2020 - MNRLI - File: MEC/AGR.2.003 - Mr. Norval Young
- Memo No. 480/2020

Background Information

1) Historically, the Virgin Islands have been heavily reliant on the importation of
food which makes food security vital to the Territory's economy. The revamping
of the agriculture industry, more particularly crop and loose livestock, will

contribute significantly to economic growth and job creation.

2) In 2018, the Central Statistics Office reported that the Territory’s food import
bill for meat and poultry was recorded at eight million, seven hundred and
ninety-six thousand, six hundred and thirty dollars ($8,796,630.00) in comparison
to 2017, which was reported at seven million, four hundred and twelve thousand
dollars ($7,412,000.00). This shows an increase in demand for imported meat and
poultry as well as an increase of over one million, three hundred eighty-six
thousand, six hundred and thirty dollars ($1,386,630.00). After the passage of
Hurricanes Irma and Maria, the Territory’s dependency on food supply became

vulnerable; hence, food security was brought to the fore.

3) By letter dated 5th October, 2020, the Ministry of Education submitted a letter
to the Ministry on behalf of Mr. Daniel Cline for the leasing of a parcel of land in
the Paraquita Bay area for a poultry farm (see Appendix A).

4) Mr. Daniel Cline operates a layer poultry farm in Cane Garden Bay, Tortola on
a portion of Parcel 7 of Block 2438B, West Central Registration Section. The farm
holds approximately three hundred (300) hens used for commercial egg

https://excotrack.gov.vg/mem orandums/829
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2/26/2021 Memoranda - ExcoTrack BV

production, with an output of roughly two hundred and fifty (250) to three
hundred (300) eggs per day. Mr. Cline's primary customer is Bobby's
Supermarket who he supplies on a weekly to bi-weekly basis, along with other
individual customers.

5)

o) I

8) Mr. Cline would like to also increase production by expanding his operations
but unfortunately, that will not be achievable at its current location. Therefore, in
a memorandum dated 2nd October, 2020, the Department of Agriculture and
Fisheries supported a request made by Mr. Cline to relocate the poultry facility to
the Paraquita Bay Estate (see Appendix B).

9) The Department of Agriculture and Fisheries has also identified Parcel 145,
Block 3238B, Long Look Registration Section in the Paraquita Bay estate as being
suitable for the relocation of the poultry farm. It is recommended that this site
be for poultry farming ONLY and not used to rear small ruminants, the likes to

which Mr. Cline also has at the Cane Garden Bay location (see Appendix B).

10) Smiths Gore (BVI) Limited was commissioned to carry out an independent
appraisal on Parcel 145, Block 3238B Long Look Registration Section that would

assist in determining the market rent for agricultural purposes (see Appendix C).

https://excotrack.gov.vg/mem orandums/829
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Memoranda - ExcoTrack BVI

Based on the Valuation Report, the open market value was listed as seventy-five
thousand dollars ($75,000.00).

11) The Ground Rent for Parcel 162, Block 3337B, Long Look Registration
Section, which measures three (3) acres, situated at Paraquita Bay was
determined to be forty-three thousand dollars ($43,000.00) per annum for 25
years with an option to renew for a further 25 years (see Appendix D). This was
communicated to the applicant Infinite ECO Ltd at that time. However, the
applicant made a counter-proposal of two thousand, four hundred dollars
($2,400.00) per annum to the Ministry. The matter was forwarded to Cabinet for

consideration.

12) Cabinet via Memo No. 375/2018, made a decision to grant approval to
Infinite ECO Ltd to lease Parcel 162, Block 3337B, Long Look Registration Section
for the establishment of an indoor protected agriculture facility (aquaponics),
shaded grow beds and a 600Kw solar power micro grid to independently power
the facility, at the rate of two thousand, four hundred ($2,400.00) dollars per
annum (see Appendix E).

13) A similar process was conducted for KNK Poultry Farm which was granted
permission by Cabinet via Memo No. 56/2020 for the establishment of a poultry
farm on Parcel 175, Block 3337B, Long Look Registration Section. This parcel is
also located in the Paraquita Bay estate. This parcel is 1.289 acres in size and the

annual rental amount is eight hundred ($800.00) dollars (see Appendix F).

14) There appears to be a precedence or Policy set as it relates to the rental

amount.
Lessee Parcel Info Acreage Rent per Annum
Infinite ECO Ltd. Block 3337B Parcel 162 3.000 acres $2,400.00
KNK Poultry Farm Block 3337B Parcel 175 1.289 acres $800.00
Daniel Cline Block 3238B Parcel 145 0.540 acres 772

https://excotrack.gov.vg/mem orandums/829
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Memoranda - ExcoTrack BVI

15) From the information above, it gives the relation that the price per acre is
eight hundred dollars ($800.00). Therefore, it would put the rental amount for
Mr. Cline be four hundred dollars ($400.00) per annum as Parcel 145, Block
3238B, Long Look Registration Section, is approximately half the size of the
parcel leased to KNK Poultry Farm.

16) However, ground rents for lands for agricultural purposes on Virgin Gorda
were reviewed to be assessed at one (1) percent of the value of the land and that
such value shall only take account of the use of the land for agricultural activity
as advised by the Chief Agricultural Officer. Clause 2 (a) of the lease agreement,
Instrument No. 2219/2001 which was executed for Mr. Arnold George at

Appendix G gives evidence to this as an example.

17) As mentioned by the Financial Secretary as part of the Financial Implications
in the matter for KNK Poultry Farm, "Perhaps it is high time that Government

review and modernise its leasing policy of Crown properties.”

18) Therefore, the recommended ground rent for Parcel 145, Block 3238B, Long
Look Registration Section is 1% of the value of the land. The value as stated in
the Valuation Report at Appendix C is seventy-five thousand dollars ($75,000.00)
so the rental amount would be seven hundred and fifty dollars ($750.00) per

annum.

19) Attached as Appendix H, is a certified copy of the land register and an aerial
map for Parcel 145, Block 3238B, Long Look Registration Section.

Purpose

20) To Grant a Lease for Agricultural Purposes.

Cross-Ministry Consultation

https://excotrack.gov.vg/memorandums/829
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21) The Draft Paper was prepared in collaboration with the Ministry for
Education, Culture, Youth Affairs, Fisheries and Agriculture. Therefore, no further

comments are required at this time.

Financial Implications

22) In review of the Cabinet paper and associated appendices, the Ministry is
commended for considering and implementing the recommendations made by
the Ministry of Finance to ensure that the appropriate revenue is realized by
central government from rents collected for use of crown lands. It is noted that
out-of-pocket expenses for the cost of the appraisal were borne by the
Government. Therefore, the development of a policy to guide the management
of crown lands should give consideration to additional revenue possibilities that
can be realized by central government such as application fees, penalties etc.
Consequently, the Ministry of Finance supports the decision being sought to
ensure sustainable and viable food security for the Territory.

Legal Implications

23) We have reviewed the draft Paper and have discerned no adverse legal
implications which would arise for Government, if Cabinet is minded to decide in

accordance with the decision sought.

Communication Strategy

24) The applicant will be notified of Cabinet's decision via all means of

communication available.

Conclusion

25) Cabinet is asked to consider and concur with the decision sought.

https://excotrack.gov.vg/mem orandums/829
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Decision Sought

Cabinet is invited to decide:

a. that permission be granted to Mr. Daniel Cline to lease Parcel 145 of Block
3238B, Long Look Registration Section which measures 0.54 acre, for the
establishment of a poultry farm, based on the following terms and

conditions:
i. Lease Term - Fifteen (15) years;
ii. Commencement - 1st December 2020;
iii. Rent - Seven hundred and fifty dollars ($750.00) per annum;

iv. Rent Review - On the 5th Anniversary & every succeeding 5th year at a

rate of 5% of the unimproved market value of the leased area;

v. Sublease Payment - 2.5% of the rents collected, if subleasing the

property; and
vi. Land Use - Agricultural Purposes (Poultry) ONLY.

b. that an expedited extract be issued to allow the decision of the Cabinet to

be acted upon before the confirmation of the Minutes.

Recipients: Financial Secretary, MOF; Attorney General, AGC;

https://excotrack.gov.vg/memorandums/829

59



2/26/2021

https:/fexcotrack.govvg/memorandums/829

Memoranda - ExcoTrack BVI

Hon. Vincent Wheatley
Minister for Natural
Resources, Labour and
Immigration

04 December 2020
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File Ne 2020-167S

Intended User Ministry of Labour, Natural Resources & Immigration

Preperty Address  Paraquita Bav Estate

city _Tortola ceurty N/A state  BVI zie Cede VG 1120
Client Ministry of Labour, Natural Resources & Immigration

12 November 2020

The Permanent Secretary

Ministry of Natural Resources Labour & Immigration
Road Town, Tortola

British Virgin Islands

Client : The Permanent Secretary (File No. 2019-156S)
Property Address : Paraquita Bay, Tortola, British Virgin Islands
Legal Description : Block 3238B Parcel 145 Long Look Registration Section

In accordance with your instructions, we have carried out an inspection and analysis of the above property. The purpose
of the valuation is to estimate market value of the vacant site along with other related valuation opinions mentioned in
the report. The valuation is carried out in accordance with the Uniform Standards of Appraisal Practice (USPAP 20202021)
Residential Appraisal Report Format in conjunction with the Global Valuation Guidance (Red Book) of the Royal Institution

of Chartered Surveyors (Revised Edition 31st January 2020) and International Valuation Standards (Revised 315t January
2020).

Further we have confirmed to the basis of value adopted is appropriate for, and consistent with, the purpose of the
valuation. VPS 4.

In concluding to market value of the we confirm to analysis and evidences in conformity of VPS 2 of RICS Valuation- Global
Standards January 2020.

The report is intended for the use of Ministry of Natural Resources Labour & Immigration for internal purposes. It is not
intended for any other use and we cannot accept responsibility to any third party for the whole or any part of its content.

Having regard to the matters referred to in the report Reference 2019-156S we have concluded to market value of the
subject property (vacant site) as follows:

Seventy Five Thousand Dollars (US) $75,000

In deriving the value of the subject property, we took into consideration the assumptions and limiting conditions
contained in this report.
We further took into consideration of "Uncertainty of the Pandemic of Covid 19" as follows:

Abnormal Uncertainty

At the time of issuing this report the World Health Organization had declared the rapidly spreading Coronavirus, a global pandemic. As
governments around the world implement measures to control the spread of the disease, the normal operation of markets is being
severely disrupted by restrictions on movement. This is already impacting the tourism and offshore financial sectors of the British Virgin
Islands.

We anticipate that the Real Estate market will be affected based on our past experience with the natural disaster of Hurricanes Irma
and Maria in 2017. The extent of the effects of this market will depend on how long it will last and or curtailed. If this trend of the virus
continues for more than a year we will be in great social and economic distress, hence the crippling of the Real Estate Market.

12 LittleCollege Straet, Westminster, London SW1P3SH = t 8287 222 4854 = f 8287 222 7115
Edinburgh Denver Kuala Lumpur Sabah Brunei

Smiths Gore (BVI) Ltd.
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File e 2020-1678

Intended User Ministry of Labour, Natural Resources & Immigration

Premperty Address  Paraquita Bay Estate

cty  Tortola _ Caunty N/A state  BVI Zip Cede VG 1120
Client Ministry of Labour. Natural Resources & Immigration

However, based on the above comments we would like to advise all stakeholders based on the Red Book Guidance (VPGA 10— 2.4)
RICS Valuation —Professional Standards as follows:

The RICS ‘Red Book’ provides the following guidance for valuers on ‘abnormal uncertainty’.

Markets can be disrupted by relatively unique factors. Such disruption can arise due to unforeseen financial, macro-economic, legal,
political or even natural events. If the valuation date coincides with, or is in the immediate aftermath of, such on event there may be
a reduced level of certainty that can be attached to a valuation, due to inconsistent, or an absence of, empirical data, or to the
valuer being faced with an unprecedented set of circumstances on which to base a judgment. In such situations demands placed on
valuers can be unusually testing. Although valuers should still be able to make a judgment, it is important that the context of that
judgment is clearly expressed.” (VPGA 10 (2.4), RICS Valuation — Professional Standards 2020).

The full impact of the Coronavirus pandemic on the BVl economy is not yet knoewn. Investment activity is likely to be curtailed definitely
in the short term. Based on Global predictions we will take into consideration that it may last up to a year then the rebuilding of
economies would begin. We cannot anticipate the gestation period at this time.

However, based on the “Red Book” purpose as follows we would strive to provide valuations to our Clients with utmost Integrity:

"To provide an effective framework within the Rules of Conduct so that the users of valuation services can have confidence that the
valuation of a RICS Member is consistent with IVSC internationally recognised standards”

Users of this report should be aware that our opinion is expressed without the benefit of any directly comparable transactions that have
occurred under these new market conditions.

Neither the whole nor any part of this report nor any reference thereto may be included in any published document or
referred to in any way without prior written approval of the form and context in which it may appear.
Yours trul

Smiths Gore BVI Ltd.

A.l. Sattaur MRICS, MICE, PEng, MCInstCES, CBuildE

Chartered Surveyor, Chartered Civil Engineer & Chartered Building Engineer
RICS Registered Valuer

RICS Membership No. 1101598

12 Little College Strest, Westminster, London SW1F 35H =t 0207 222 4054 = f 0287 222 7115
Edinburgh Denver Kuala lumpur Sabah Rrunei

Smiths Gore (BVI) Ltd.

62



i

e ANC PEGISTRY
INSTRUMENT NO.

: ‘g 25 7n)

RECEIPT NO. =

REGISTRATION FEE

DATE PAID

THE REGISTERED LAND RULES

Form R.L.8 (Rule 6)
LEASE Sl R
LED LAND REGI
REGISTRATION SECTION BLOCK VIRGIN IS AND&%CEL
Virgin Gorda Central 52458 NOV (15 2000 i 17y

AN AGREEMENT made the 2% day of M“'U 1996 between

His Excellency David P.R. Mackilligin, CMG Governor of the Territory of the Virgin
Islands acting herein for and on behalf of Her Majestythe Queen in Her Government of
the said Territory (hereinafter called the Lessor which expression wherever the context
so allows includes his successors in office and assigns) of the one part and ARNOLD
GEORGE of North Sound, Virgin Gorda (hereinafter called the Lessee which
expression wherever the context so allows includes his heirs, personal representatives
and assigns) of the other part.

WHEREBY IT IS AGREED AS FOLLOWS:

The Lessor lets and the Lessee takes all that piece or parcel of land containing
approximately 4.69 acres and situate at The Bond, North Sound, Virgin Gorda in
the Territory of the Virgin Islands and recorded in the Land Register as Parcel No.
17 of Block No. 52458, as above ("the holding”) TO HOLD the same unto the

g Lessee for a period of twenty five (25) years commencing on the 1st day of

%" January 1996, paying therefor a yearly rent of US$23.45 payable in advance.

S The first such payment to be made on the commencement of the lease and

3’.__' thereafter every year on the date of the lease.

2

2. (a) If the Lessor at the end of the Term hereby granted decides to lease the
holding, the Lessee shall have the right to first refusal.

(b)  The rent shall be $5.00 an acre a year for the first 15 years and shall be
reviewed every fifth year thereafter.

(c) The reviewed rent shall be assessed at 1% of the value of the land. Such
value shall only take account of the use of the land for agricultural
activity as advised by the Chief Agricultural Officer

) The Lessee covenants with the Lessor as follows:

(1)  to pay the rent hereby reserved in the manner aforesaid;
(2) not to assign or sub-let the holding without the consent in writing of the
JJ: p{,ewpustsrsbtamed

8&'/778?4 VI;r‘\N \5
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APPENDIX B

On the instructions of the Gavernment af the Virgin Islands

Paraquita Bay
Parcel 162 Block 33378
Long Look Registration Section

\iew of Parcel 162 Block 33378 (L {13 May 2018)

Market Rent Report
May 2018

S

SMITHS 01

Britannic Hall, PO Box 135, Road Town, Tartola, British Virgin Islands
Tel: 284494 2446 Fax: 284 494 2141
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Smiths Gare BVI Ltd «Britannic Hall «PC Box 135 eRoad Town eTortold « British Virgin islands
t(284) 494 2446 of (284) 494 2141 Jinfo@smithsgore,com «www.smithsgore.com : J
A

SMITHS

23 May 2018

Mr. Ronald Smith-Berkeley

Permanent Secretary

Ministry of Natural Resources & Labour
Government of the Virgin islands
Administration Complex

Road Town, Tortola,

British Virgin islands VG1110

Dear Sir:
Market Rent: Parcel 162 Black 33378, Lang Laak Registratian Section

In accordance with your instructions, we have carried out an inspection and analysis of the above property. The purpose of this
report is to estimate the market rent of the land comprised in the above property as of 13 May 2018, the date of our inspection.
The client is the Government of the Virgin Islands.

The report is intended for the use of the client to establish the market rent for the property. The report is not intended for any
other use and we cannot accept responsibility to any third party for the whole or any part of its contents. This report has been
prepared in accordance with the R/CS Valuagtion ~Globa! Standards 2017 published by the Royal institution of Chartered
Surveyors, with the international Valuation Standards 201 7 and with the terms of engagement.

The legal description of the subject property is Parcel 162 8lock 33378, Long Look Registration Section which comprises
approximately 3.280 acres (142,877 square feet). We value the market rent for the land comprised in the subject property
subject to draft lease terms which we understand will be included in the final lease for the subject property.

The property has been improved with the construction of greenhouses. However, these were destroyed in Hurricane irma
in September 2017. The site has been mainly cleared of debris, leaving just a flattened area of land. We have been provided
with draft lease terms which will eventually be incorporated into the lease. We have been advised by the client that the
permitted user clause in the lease will be for agriculture and ancillary agriculture uses including the retailing of agricultural
products from the site and educational uses.

Having regard to the matters referred to in this report, we are of the opinion that the market rent of the land comprised in the
subject property as of 13 May 2018, and subject to the special assumptions and limiting conditions contained in this report,
would be fairly represented in the following figures:

25 year lease with tenant’s aptian ta renew for 25 years $43,000 per annum

This estimate of value is subject ta, and can anly be fully understaad when read in canjunction with the special
assumptions listed an page 5 of this report. We have noted the use of the subject property is restricted ta agricultural
and ancillary uses including retail and educatian.

Neither the whole nor any part of this report nor any reference thereto may be included in any published document, or referred
to in any way without our prior written approval of the form and context in which it may appear.

Yours faithfully

Edward Childs MRICS

17.18 Old Bond Street, London W15 4PT .t v44{8) 20 7290 1616 .f+44 (0) 20 7290 1617
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Client

Lupal Description:

Location

Type of Property

Permitted Land Use

Land Ares
Improvements

Definition of Market Rent

Date of Inspection

Date of Valuetion

Market Rent Conclusion

Speciat Assumption

Summary of Salient Facts and Conclusions

Government of the Virgin Isfends

To estimate the market rent for thie subject priperty, subiecs io Thiz st ial assurhiplione
reisling {0 the proposed iegse terms.

Parcel 152 Block 33378, Long Look Registraticn Section

Paraguita Bay, Toitcla, Beitish Virgin tslands

The praperty comprises lant with the remnants of greenhause structures The Jand has
been flattened to prepare s 3ase for the construction of greenhouses which were
eventually destroyed in Hutrlcane inna oh 6 Sepiemnber 2017,

Agriculture and ancillary agricultural uses including retail and education.

3.280 acres (142,877 square feat)

None

“the estimated amount for which en inierest in real property should be {2ased on the
voluation date between o willing lessor and a willing lessee ¢n appropriate fease lerims in
an arm’s length Fransaction, after proper marketing and where the parties had each acted
knowledgeobly, ptudently and without compukion.” (VPS4 (5), RICS Voluation -
Professianol Skindards 2017)

13 May 2018

13 May 2018

23 May 2018

448,000 per annem (FORTY THREE THOUSANDG US DOLLARS)

This estimate of Market Rent (s subifect 0, and can only be fully understoad, wher tead
ity cotrfenciivh witl, the sgecial esseutitivns iistett on page $ of tiis ceport.
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Special Assumptians

The valuation is made subject to the following special assumptions, reservations and special instructions.
Abnormal Uncertainty

The British Virgin Islands suffered catastrophic damage on 6 September 2017 during the passage of Hurricane Irma, a
Category 5 storm. This was followed by Hurricane Maria, also a Category & storm, a few days |ater, on 20 September 2017.

At the effective date of value, nine months later, the Territory remains in recovery and many months of reconstruction lie
ahead to build back commercial properties, private homes, infrastructure and Government services.

The RICS ‘Red Book’ pravides the following guidance for valuers an ‘abnormal uncertainty’.

Markets can be disrupted by refatively unique factors. Such disruption can arise &ue to unforeseen financial, macro-
economic, legal, political or even natural events. If the valuation date coincides with, or is in the immediate aftermath of,
such an event there may be a reduced level of certainty that can be attached to a valuation, due to inconsistent, or an
absence af, empirical data, or to the valuer being faced with an ungrecedented set of circumstances on which to base a
judgment. iIn such situations demands placed on valuers can be unusually testing. Although valuers should still be able to
make a judgment, it is important that the cantext of that judgment is clearly expressed.” (VPGA 10 (2.4), RICS Valuation —
Professional Standards 2017).

The long-term impact of Hurricanes Irma and Maria on the land market is uncertain. Our opinion of market rent for the
subject property reflects our impression, based on discussions with BVI investars, that the commercial land market remains
strong. However, users of this report should be aware that our opinion is expressed with the benefit of only limited
comparable transactions that have occurred post Hurricane Irma.

Assumed Lease Terms

We have been advised by the client that the following draft lease terms are being considered for the lease over the subject
property.

1. Parties Lessor Crown
Lessee not identified
2. Demised Property Parcel 162 Block 3337B Long Look
3. land Area 3.280 acres
4. Term 25 years with ontion to renew for an additional 25 years
5. Llease Commencement Date 1 luly 2018
6. Rent TBD
7. Rent Review Pattern every fifth year of the lease
8. Rent Review Formula 5% of the unimproved value of the freehold land.
9. User Restrictions Agricultural use with ancillary retail and educational uses only with the Lessee

permitted to sell agricultural products grown on the site, from the site.

10. Alienation No assignment of the whole or sub-leasing the whofe or part without the prior
written consent of the lessor, not to be unreasonably withheld or delayed. A
fee of 2.5% of the rent collected shall be paid by the Lessee to the Lessor in the
event the property is sub-leased.

11. Existing Improvements All remnants of the greenhouse development will be removed from the site
prior to the lease commencement date.

Parcel 162 Block 33378, Long Look Registration Section : May 2018 Page 5 of 26
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SMATHS! + Wi

1 Identification of Valuer
responsible and status

2 Identification of clientand
any other Intended users:

3 Purpose of the valuation:

4 Identification of the asset or
liability to be valued

5 Interest to be valued:

6 Type of asset or liability and
how it is used or classified by
the client:

7 Basls or bases of value:
8 Valuation date:
9 Extent of

investigations:

Parcel/ 162 Block 33378, Long Look Registration Section . May 2018

The valuation will be undertaken by Edward Childs MRICS who has more than 27
years’ experience in the valuation of property in the British Virgin Islands and
the Caribbean.

In accordance with the RICS Valuation — Professiona! Standards (VPS1), the
valuer confirms:

That the valuer is in a position to provide an objective and unbiased
valuation.

That thc valuer has sufficient current local, national and international
knowledge of the market for the subject property and the skills and
understanding to undertake the valuation competently.

Ministry of Natural Resources & Labour, Government of the Virgin Islands.

The report is required by the Client to provide a market ground rent valuation of
a leasehold interest prior to the granting of the lease by the Crown to a third
party. It may not be relied upon for any other purpose.

The legal description of the subject property is Parcel 162, Block 33378, Long
Look Registration Section.

The subject property contains a land area of approximately 3.280 acres.

A plan showing the boundaries of the subject property is appended to these
terms of engagement, with the subject property shaded inred.

We will value the ground rent for the leasehold interest in the subject property.

The property has been graded to provide a flat surface which was previously
part of the greenhouse development. The greenhouses on Parcel 162 were
destroyed in Hurricane Irma with only parts of the frame remaining on the
property. The subject property is currently held by the Crown as part of the
Paraquita Bay neighbourhood where the H Lavity Stoutt Community College
campus has been developed. The remainder of the land is devoted to a range of
uses, primarily farming and the development of a water plant and sewerage
plant.

The basis of value adopted in this report is ‘Market Rent’, which is defined as
fallows:

“‘the estimated amount for which an interest in real property should be leased on the
valuation date between ¢ willing lessor and a willing lessee on approgriate fease terms in
an arm’s length transaction, after proper marketing and where the parties had each
acted knowledgeably, prudently and without compulsion.” (VPS4 (S}, RICS Valuation —
Professionol Standards 2017)

The valuation date will be the date of inspection.

We will carry out enquiries and an inspection of the subject property to
determine the general characteristics, use and overall dimensions of the land
and any buildings, the apparent construction and accommodation of any
buildings, their approximate age, state of repair and condition as well as utilities
available to the property. We may rely upon plans and schedules provided to us
for dimensions, areas, utilities, details of construction and age of improvements.

We will gather the market data necessary to estimate the market value of the

Terms of Engagement

Page G of 26
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Parcel 162 Block 33378, Long Look Registration Section : May 2018

Nature and source of
information ta be
relied upon:

Disclosure of any material
invalvement:

Assumptions and special
assumptions:

Restrictians on use,
distribution ar publicatian:

Limits or exclusion of liakility
to parties ather than the
client:

Valuation
Standards:

Description of Report

Basis an which the fee will he
calculated:

Compliance
Monitoring

Terms of Engagement

subject property. We will prepare a narrative report summarizing our
conclusions, including a summary of the data used in the analysis and the
methadology used to arrive at the value.

We will rely upon information gathered during our inspection.

In order to proceed with this assignment, we will require the following
information to provided to us:

— Copies of Land Register {confirm receipt of this document})
— Confirmation of the lease terms

Any delay in providing this information may result in a delay in the final delivery
of our report.

In accordance with the RICS Valuation — Professianal Standards 2017, Smiths
Gore BVI Limited confirms that they have no material past or current
involvement in the subject property.

All values in the report will be expressed in US dollars unless otherwise stated.

The valuation is made subject to the General Assumptions and Limiting
Conditions appended to these Terms of Engagement.

Any other special assumptions, reservations and special instructions will be
agreed with the client and identified in the report.

Neither the whole nor any part of the report nor any reference thereto may be
included in any published document, or referred to in any way without our prior
written approval of the form and context in which it may appear.

Our valuation is provided for the benefit of the named client alone and solely for
the purposes of the instruction to which it relates. Our valuation may not,
without our written consent, be used or relied upon by any third party, even if
that third party pays all or part of our fees, or is permitted to see a copy of our
valuation report. If we do provide written consent to a third party relying on
our valuation, any such third party is deemed to have accepted the terms of our
engagement.

The valuation will be made in accordance with the RICS Valuation — Professionaf
Standords 2017, published by the Royal Institution of Chartered Surveyors and the
International Valuation Standards 2017.

The report will be prepared in accordance with the minimum reporting
requirements contained in International Valuation Standards 2017 {IVS) 103.

The fee for the valuation will be $3,000.

In accordance with our standard practice 50% of the fee will be payable upon
receiving instructions, and the balance will be payable upon delivery of the
completed report. Two signed, bound capy of the report will be included in this
fee. There will be a charge of $100 for any additional copies that may be
required.

Compliance of the valuation with the RICS Valuation ~ Professional Standards 2014,
published by the Royal Institution of Chartered Surveyors, may be subject to
monitoring under the Institution’s conduct and disciplinary regulations.

Rage 7 of 26
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UCTRETES

Our valuation of the subjert property is made subject to the following general assumptions and limiting conditiorns.

Pianning and Bullding

consents:
Licences:

Title and Legal
Matters:

Sail conditions:

Engineering

Environmental
conditions:

Cost of sale and
taxation:

General
considerations.

We assume that if any Gavernment cancent is required te acromplich 2 sale of the ovoperty
that it would be granted hy the Governmant without undus delay or restriction,

We assume that all necessary planning and building consents reguired for the construction of
the improvements have heen ghtained.

‘We assume that all licentes required by Government have been obtained.

We assume that information on the title for the sulject property i accurate and correct.

We atcept no responsihility ur linkility for legal matters and assume that aur interpretatian of
titie and any agreements affecting the property is correct.

Unless stated in the report, we assume that there are no onerous or unusual conditions oy
restriclions affecting the property and that it s free and cleai of any morigages oy Lharges.

We assume that there are no adverse site or svil conditions that would cause us to make
deductions for exceptional site or construction costs.

Ws have not undetiaken any engineering investigation or structural analysis of
improvements an the subjert property,

We are not aware of the content of any environmental audit or other environmental
investigation or soil survey which may have been carried out on the property and which may
draw attention to any cortaminstlon or the possibility 9f such contamination.

We have not carried oul an investigation into past or present uses of the property to
establish whether there is any contamination or potential for contamination to the sulyject
nraperty from these uses, and have assumed that none exist.

Should it be established subseguently that contamination, seepage i pwiiution exists ab the
prapeity, or that the premises have heen af are being pul te 8 contéminetive use, this might
reduce the values now reported

We make no allowance for any expenses of realisaticn, or tor taxation, which mighi arise in
the event of a disposal.

i undetrtaking valuations in the Caribbeen region, we wouid bring sttention (e the (oiicwing
points:

- Soveieign Risk: Sovereign risk is a significant factor in the investment eguation in the
Caribbean

—~  WMicro-Economies: The eaconomies of small Caribbean islsnds tely on external factors
heyvonid the central of lacat Governments, The Impact of the Northy American ang
European markets pn both tourist arrivals and investment could be significant in the
uncertainty of the present economic climate.

-~  Time o accomplish g sale; Primarily due to the limited size of the market, the time
required to accomplish a sale of investinents in the Caribhean is elten much longer than
in Narth America o Eurape.  The resuirerient fir auvesreeac inuagiare tn phizin
landholding licences prior to acaquiring real estate can also extend the time taken to
ateamplish 2 <ale
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SAHTINS

Praperty Description

Identification

Neighbourhood

Subject Property

Legal Descriptian

Land Area

Site Shape and
Dimensions

Access and Frontage

Neighbouring Praperty

Services

Improvements

The subject property forms part of the former greenhouse development at Paraquita Bay and
is lacated approximately three and a half miles east of the central business district of Road
Town. Beef Island Airport is located approximately three miles to the east.

The property is located at Paraquita Bay, which has been developed as the H.lavity Stoutt
Community College (HLSCC) and also as the agricultural station providing farm land to local
farmers, In more recent years, development in the Paraquita Bay area has included
expansion of the HLSCC, the develapment of greenhouses for intensive agricultural
production and the development of a new water plant and sewerage system by BiWater
{now operated by Seven Seas Water).

Identification and location plans are attached as Appendix I.

The subject property comprises a rectangufar shaped area of land which was levelled when
developed as part of the greenhause site. The greenhouses were destroyed in Hurricane
Irma with the site cleared of most, but not all, the debris.

The site is situated behind the HLSCC and is surrounded by mainly undeveloped land which
has been in agricultural use. The land to the west of the site appears to have been utilized
to store materials and debris post Hurricane Irma.

Photographs of the subject property are attached as Appendix II.
Parcel 162, Block 33378, L.ong L.ook Registration Section.

3.280 acres {142,877 square feet) as identified on Survey Plan CA-3337B-862-T which is
attached as Appendix Iil.

The subject property is approximately rectangular in shape, oriented in a north east-south west
direction. It measures approximately 484 feetin length and approximately 296 feet in width.

The subject property is accessed via a concrete road and is approximately 1,500 feet from the
public road. The access road extend’s along the north east boundary of the property.

West: Undeveloped land formerly part of the greenhouse development and storage land
North:  Undeveloped land formerly part of the greenhouse development

East: Agricuitural land and the HISCC
South; Agricultural land

There is electricity to the boundary.

The subject property has been levelled. The improvements comprising the greenhouse
development have, for the main part, been removed. There are still some parts of the
structure on the land.

We are unaware of any existing planning approvals for the subject. While there is no land use
Zaning in the BV, the land at Paraquita Bay is owned by the Government and has been
traditionally used for agriculture, with the agricultural station located there. in the 1990’s, the
FHLSCC was developed to provide secondary education opportunities to residents. In the last
few years, land fronting the public highway has been developed as a water and sewerage plant.

We have been advised by the Client that land in Paraquita Bay would have restrictions on use
with either agricultural or agriculture with ancillary uses being permitted uses.

Parcel 162 Block 33378, Long Look Registration Section : May 2018 Page 9 of 26
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Properiy Detcription

Land Register

Porce]

Block

Registration Sevtfon
Desciipiion of tand
Titke

o2rigm

Approximote arep
Proprietor
Appurtenances

Encumbronces

Summary

The following is a summary of the Land Reglstry entries for the subject property as of 2 May
2018. A topy of the Land Register is attached ax Appendix v,

162

33378

Long Look

Crown

Absolute

Muytation 16/2018

3.280 acres

[Crown]

H4as @ 300 right of way over Parcel 168 0f 33378

Easement {Inst 2602/200R) Gives a 30 ft right of way to Parcels 154-156 of 32388

The subject property is a level, rectenguler, undeveloped parcel of lend of comptising 3.280
acres (342,877 square feet) with frortage to a surfaced road leading to the public road. The
praperty is held with freehold titie by the Crown. There are ne land use restrictions gn the
title registered by way of restrictive covenants although the surttunding land is primarily
used for agriculture and is alsp the lacation of the HLSCC.

Rarcel 162 Bivek 33378, Long Lovk Regntration Sertioh - Moy 2018
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\Ve have undertaken research into comparahle land sales, selecting sales generally in the vicinity of the subject property. All
the comparahles sales occurred prior to Hurricane Irma on 6 September 2017 with the exception of Sale 1 which occurred
in May 2018.

The British Virgin islands suffered catastrophic damage on 6 Septemher 2017 during the passage of Hurricane Irma, a
Category 5 storm. This was followed hy Hurricane Maria, also a Category S storm, two weeks later, on 20 September 2017.

At the effective date of value, nine months later, the Territory remains in recovery and many manths of reconstruction lie
ahead to build back commercial praperties, private hames, infrastructure and Government services. Althaugh the yachting
sector has heen able to recover relatively quickly, the land-hased resort sector will take much langer, with several of the
majar resorts likely ta be clased far ane and passibly twa seasons while rebuilding takes place.

The lang-term impact of the starm an real estate markets is still uncertain. Activity has increased in new areas of husiness.
An active market in storm-damaged residential progerties is emerging, with many willing sellars and buyers. Bath the office
and residential leasing markets are more active than hefore the storm, with dispfaced tenants seeking both long term and
interim accommodation solutions. Commercial rents have remained stable hut there is anecdotal evidence of residential
rentsincreasing due to increased demand as a result of a drap in supply.

'L’onela: Comparable Land Sales
1 Date  Seller / Buyer {instrument) Price Agres $lacre
1 little Bay f:;'zuos WP $2,900,000 10.158 $285.489 442,482 $6.55
2 maraquitaBay  Apr-17 LL 3337B.122 $450,000 3694 $121,819 160,911  §2.80
3 Kingston Jan17 AT 31368.52 $500,000 1040  $480,769 45,302 $11.04
4  paraquita Bay  Nov-15 1L32378.123 $420.000 3940  $106,599 171,676  62.45
§ Thamas land  Aug-15 EF/ 35408 /213 585,000 6.693 $87.405 291,547  $20%
6 Thomas Land Aug-15 EE/ 35408 /229 $665,000 2874 $231,385 125,191 5531
?  Kingston Jut-13 RT 31368.50 & 51  $499.000 0.908  $549,559 139,552 $12.62
8 Brewers Bay  Sep-11 WC 26408.31 $875,000 2500 $350,000 108,900 $8.03
9 Hannah Bay Jun-09 SCB 26358.27 $300,000 1.000 $300,000 43560  $6.89
10 Witches Brew  Aug-05 11.34388.259 $500,000 6218 $80,412 270856  51.85
| 33 Witches Brew  Apr0S LL 34388.225 $1,200.000 7276 $164,926 316943  $3.79
|
12 Witches Brew  Apr-18 LL 34388.229 $450,000 3240  $138,889 141,134  $3.19
13 Brandywine Bay Nev-04 LL 32368.5 & 2 $750,000 6970  $107.604 303,613  $2.47
l
Brandywine Bay Nov-04 RT 31368.24
14 Witches Brew  Aug-02 LL 34388 257 5237,000 1940  $122,165 83,506  $2.80

Parcel 162 Block 33378, Lang Look Registration Section : fday 2018 Page11of 26



Location . f-or the most part, we have \ooked at comparabies salez in the eastern end of Tortola with the exception
of sale & located on the notth side af Brewer’s Ray and sale @ 3t Hanvah, naar Nanny Cay, Of ¢

covvparables, sales 1, 2, 6,
7,8 9. 1L, and 13 have water frontage. The remaindrr are lacated inland, althnugh close tn the waster. Theye will nermally
e 3 preimion value assoviated witi land with waier freotage compared te inland sives. The following plan idensifies the

ionatian af the comparahle sales in relation to the subjent Broneriy.

Conrpe™ noals

Date aof Sale : The selected comparable sales occurred beiween August 2002 and May 2018, Generally, more weight is
given to sales that have occurred recently, primarily te reflect similar market conditions. However, as noted above, al! the

compearable saies orcurred prioy to Hutricane irins on b September 31T exc saie 1.

Sales 2 and 4 closed in Aprii and lanuarv 2017 respectiveiv whiie saies 4 to 6 ciased in 2015, The remainder of the saies took
place in 2013, or earlier. Despite these sales having occurred sormietinie ago, they do have somie relevance as they are

subject property.

Acreage The comparables range in size between 0.808 acrc to 10.158 acres. We would generally expect
iarger parcels of land 10 he soid at correspondingly iower valyes per square oot
this type of comparabile sale analysis. Greater weight is piaced o comparalile sales whilhi afe clasest in |
subject, in this case comparable sales around thres acres in size. Smaller parvcels of land, gensrally under a0 acve, are vnt

sl ool o § » Ny ) T PR Sy SR | | A e T e L ey e ] b o) S .
LONSINer @0 gorog COn NN AiEs 3y U 1 ale sy wili inti Ay NICTEASE SIgIMNICsTny QUE o LIe staehsi e,

refiecting the premium normaiiy assoriaied with waier fianiiand, The highesi ptived achieved was zaie 7 al Kingsion which

seld ay 812,68 psf reflecting the water fr nation of sdditinna] lznd, Sale 1 comprized 2

targer atresge of land and ad
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Land Market Qverview

comparables reflect values ranging between $1.85 to $3.19 psf. These rates are fairly typical for larger (excess of two acre)
parcels.

User: Asthere is no land zoning in the BVI, there are normally no restrictions on land use in terms of zoning, although
restrictive covenants can he registered against the title, normally in relation to residential property. The value of each of the
comparables therefare reflects an unrestricted use based on highest and best use of the praperty and subject ta the
appropriate planning and building authority consents.

Sales 2 and 4 were acquired to he assembled into a single parcel for sub-division and sale of smaller lots with the rate psf
reflecting the risk of creating a sub-division for the sale of smaller lots at higher values. Sales 3 and 7 were the acquisition of
land by a private school for the amalgamation of an expansion site. Sales 1, 5, 6 and 9 were speculative acquisitions for
future development. Sales & and 13 were both acguisitions by Government. Sale 7 was to acquire land for a community
centre and sale 13 was ta acquire a water front property adjacent ta a beach for future development as an alternative
cruiseship passenger location. Sales 10 and 14 were by the same purchaser at different times to secure land for a landscape
company should the existing location not be available at some stage in the future. Sales 11 and 12 were to a local developer
wha acquired the farger parcet (sale 11} for speculative future development and the smaller parcel {sale 12) for commercial
development including the construction of a water plant.

Purchasing Entity : Ofthe fourteen sales, twelve were to private sector purchasers and two were to Government. All
the private sector purchasers were Belongers or BV Islanders with the exception of sales 3 and 7 which were to a private
school. This reflects the more commercial use of the land acquisitions, whether to create a sub-division, to hold for
speculative future development ar to protect an existing commercial enterprise through a strategic land acquisition. Very
few foreign investors can compete in this market and are generally restricted ta being purchasers of residential sites.

Summary

Prior to Hurricanes Irma and Maria in September 2017, the commercial land market was active. The market for commercial
land is underpinned by demand from BVislander who recognize that commercial land is fundamental to the operation of
businesses and the continued growth of the Territory. The avaitability of flat land for commercial use is rare and such sites,
when placed on the market, will narmally be sold refatively quickly at a premium value. Flat commercial land in a good
focation will often achieve values more commonly associated with water front fand.

While there are a number of sales of land in the two to four acre size range on Tortola, these are mainly for residential use
which we do not consider to he comparable in use to the subject property.

The long-term impact of Hurricanes Irma and Maria on the land market is uncertain. Our opinion of market value for the
subject property reflects our impression, based an discussions with BVI investors, that the commercial land market remains
strong. However, it is important that users of this repart are aware that our apinion is expressed with the benefit of only
one comparable transaction that has occurred post Hurricane Irma.

Parcel 162 Block 33378, Long Look Registration Section ;: May 2018 Page 13 of 26
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Ground Leases in the British Virgin lslands

Ground ieases are most cammeniy found in the Britisin Vivgin {siands i Lrown 12nd that is leased o1 fetms of S 1o 34
years. Several signffivant leases were established i the iafe 13002 far tesort sites, fiwiuding tittle iy Gay 2 Hail Bay s
Virgitr worda. The rarianaie for seiling ieasehoia interesis was thai it evafxed the 1@nd i be deveioped by fareigh investers
But without afigiating e propeily i peipetuily.

In the ecarly 1970s, the Wickhams Cay bDevelopimen Authority was estahlished e pramnte, seli and manzge the
deveiopmeni of the newiy reclaimed areas of iand on Wickivams Cay | and li. Apari irom some sites sold to hanks, which
were sold on a freehold basis, the land was transfaired on a lezsehold basis. All leases commenced on 1 lanuary 1974 and
run for 2 tert of 44 years from that date.

The Government continues a policy of selfing 1and within the Crown Estate on a leaschald hasis in Breference o the sale of
freehold, Only in exceptional circumstances will land e ssld of leased to a non-BVislander individual or entity, & number of
significant leases have been renegotiated ar extended. including Nanny Cay {2005) and Nail Bay on Virgin Gorrda {2012},

Long term ground ieases have 3is0 been establishiad it the private sector. Fazea Trading Estate, first suldiviced i the iate
1960s has heen sold subject to 99-vear ieasehold interests. Residential estates have alse been created by iBrivate
developers including Privaieers Bay on Great Camanoe {(with a head lease fram the Crown) and Little Mountain Estate on
Beef Island. In the farimer rase the leases run for a 93 year verm and in the latier, unusually, they run for 999 years.

Ground Rental Rate

Most ground leases in the Rritish Virgin Islands include provision for the graund rental rate (o be reviewed at intetvals over
the term of the fease baseri on “unimproved frechald iand value®, “unimproved i2ng vaiue™ ov some siimiiay hasis. the
greund vent is related to the value of the unimproved land, unencumbered by the lease and without taking into
consideration leasehold improvements.

i soine instantes, the leases will contain a spetific direction that the ground ventsi rate iv 10 be based on a given
percentage of the unimproved land value. th our experience, the percentage ranges fram 2.5% te 10.0%. with mest leases
f2lling towards the lower end ¢f thiz range. We understand that the Ministry of Natural Resaurces and Labeuy, besed on
Cahinst decisions, is now implementing a ground rent rate of 5% of unimproved freeheold value in relation io Crewn leases.

Aimesi ail Wickharns Cav Development Authority ieases contain a compiicaied formuia for calculating the graund rent on
revisw. To cur knowledge, none of the leases have evet been tevinwed liased ¢n this forrsulz, se that the farmula has aog
been tested in practice We estimate that the effect is that the lease rafe upon review would by apnraximately $.0% of
freechoid lana veiue.

These rates appear to be established by policy as opposed to market negotiation. This is especially the case where the
Crown is leasing areas of seabed for reclamation because the Crown ultimately controls all of the marine estate and is in 2
ireng position te deteimine the vate.

nany oider leases do nat contain any specific d ; e percentage bt instead direct that 2 "iai market rental
value” or “the then current rental value of the demised premises” is te be deterined by the parties. Such leases give rise
n grearer unceriainty. Some leaces mav furihe prefine the amaurnt of the graund reni review by nlaring a ceiling en the

amount by which a ground rent ¢an increase at each review.
Methndz of fictablishing Gtouad Rentat Rate

Establishing ground rental rates is a perennial challenge for valuers in any jurisdiciion usually berause of the lack of
adeguate comparahbic market data. In the British Virgin fziands. there 15 3 further complication thai while graund rental
rates in leases may be suhjeat (o review, afien the reviews are not carractly implemented, seaning that the aMordebilily of
the graund rents established is, in many cases, uniested

In any ground lease negatiatian, thi lessor and lessee look at the transaction finim diffes ent peisheciives. For the lessos, iy
ic typically a question of ohtaining ar appropriate leng-term rate of reivrin on the freehold land valug in exchange for the
grani of the iease For the lessee ii is 3 auestian of the affardahility of the rent in relation (o the revenuac that they evness
te reatise fram the intendad gmclopmont. The lessee will nlo hove consideration of the alternative cost of securing 2
freehald site, if such an alternative exists.
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1. Assessment of the ground rent hased on a percentage af the unimproved value of the freehold land, where the
percentage reflects rates that are commonly achieved in the market.

2. Analysis of existing ground leases to determine the rate per square foot that is achieved for the land based an the
agreed lease terms.

As noted above, the biggest challenge to the valuer is establishing market ground rents based on comparables. There are
relatively few transactions recorded with most ground rents agreed between two parties without reference to the wider
market. We have researched ground leases and consider the following lease transactions to provide some guidance as to
the market rents achieved in the BVi.

Na. Black / Parcel User Dateof  Term Land Premium Rent Review First  Revlew Rent Rent
Lease + Area Methad Rent cycle PA  PSF
Option  SqFt Revlew
1 MS25348/4/1 Landscaping  Apr-10 5+5 43,560 Optiontorenew  None None  $19,800 $0.4%
Pockwood Pond & Storage is atinitial rent
+10%
2 BIG 3838A/9 part  Landscaping  Oct-11 1 94,000 None None None 536,000 $0.38
Trellis Bay
3 SCB27358/200  Restaurant Jun-07 10 47,392 Fixed increases 2 1 $24,000 $0.51
- 203 Nanny Cay & Bar 25%in ¥r 1 and
11% pa
thereafter.
4 RT 3038B.83/2 Offices & {un-17 50 37,418 $100,000 Cumulative CP 7 7 $14,400 $0.38
Purcell Estate storage
5 WE 20348/311/1  Restaurant Jjan-14 25 24,481 2% unimproved S S $11,000 $0.45
Smugglers Cove & gift shop value of the
leased land
6 MS 2534B/106 pt  Lobster month to month 26,000 None None None $60,000 $2.31
Pockwood Pand farm
Source : BVI Land Registry {compiled by Smiths Gore)
lease 1: One acre of land located at Pockwood Pond leased for 10 vears (S + S) for use as a landscape business and
storage facility. The rent is not reviewed during the first five years and increased by 10% on exercising the option. The initial
rent equated to $0.45 psf but with the option being exercised, increased to $0.49 psf. The user is relevant to the subject
property where a user restricted to agricultural and ancillary uses is being contemplated.
Lease 2: Approximately 2.16 acres of land leased to a landscape company on 8eef Island on an annual tenancy. The
ground rent equates to$0.38 psf and reflects the short term nature of the lease interest.
Lease 3 : Water front parcel of land comprising approximately 1.09 acres of land leased for ten years. The rent
increases by 25% at the end of year one and 11% per annum thereafter. The initial rent was 50.51 psf and the passing rent,
on the basis all the rent reviews have been initiated, wauld equate ta $1.62 psf after 11 years.
Lease 4 ; Fifty year lease signed in 2017 for a commercial site close ta Part Purcell. The user allows aoffices and
storage which is commercially more viable than agricultural user clauses. The tenant paid a premium of $100,000 at the
commencement of the lease resulting in a reduced annual rent equating to $0.38 psf.
Lease 5 : A Crown lease for 25 years with a user clause permitting restaurant and gift shop and ancillary uses. The
ground rent equates to $0.45 psf and is reviewed every five years to 2% of the then unimproved value of the leased land.
lease 6 : A month to month lease of a water front site for a high intensity agricultural use {lobster farm). The
ground rent equates to $2.31 psf reflecting the need to be located adjacent to the sea and the high intensity user.
Parcel 162 Block 33378, Long Look Registration Section : May 2018 Page 15 of 26

78



kY

SMITRESS (W4

Market Rent Valuation

We have been instructed to undertake a market rent valuation of the subject property based on assumed terms for a

Crown lease.

Assumed Lease Terms for Crawn Lease

We understand that the lease over the subject property has yet to be drafted. However, we have been advised that the
following leasc tcrms are being considered.

1. Parties Lessor Crown
Lessee not identified
2. Demised Property Parcel 162 Block 33378 Long Look
3. LlandArea 3.280 acres
4. Term 25 years with option to renew for an additional 25 years
5. Lease Commencement Date 1July 2018
6. Rent TBD
7. Rent Review Pattern every fifth year of the lease
8. Rent Review Formula 5% of the unimproved value of the freehoid land.
9. User Restrictions Agricultural use with ancillary retail and educational uses only with the Lessee

10. Alienation

11. Improvements

permitted to sell agricultural products grown on the site, from the site.

No assignment of the whole or sub-leasing the whole or part without the prior
written consent of the lessor, not to be unreasonably withheld or delayed. A
fee of 2.5% of the rent collected shall be paid by the Lessee to the Lessor in the
event the property is sub-leased.

All remnants of the greenhouse development will be removed from the site
prior to the lease commencement date. The tenant will be permitted to erect
structures with the consent of the landlord.

Commentary on Draft Lease Terms

The amount of ground rent agreed in a lease is dependent upon a number of factors beyond the attributes of the property
itself — location, land area, topography, suitability for the use to which it is intended to be used etc. The main determining

factorsin a lease are :

Term of the lease

User Restrictions

Rent Review Provisions

Pnrerl 162 Rinck 3337R, ang | onk Registration Section - May 2018

Lessees who are intending to undertake substantial improvements an the property will only do
so if there is a sufficient term on the lease. For commercial property, where the return on
investment plays a significant role in the investment equation, a term of fifty years may be
sufficient. For residential property, investors generally seek a longer term, often up to 99 years or
125 years. In contrast, a lessee who has a low intensity use requiring little investment, such as
storage, agriculture or builders yard, may agree a shorter lease term. The availability of
alternative sites to relocate ta also plays a significant role in determining the tength of lease.
Where alternative locations are scarce, a tenant will prefer a longer term lease.

User restrictions in a lease will have a significant impact on the desirability of a lease, particularly
in the BVI where local investors generally shy away from strict user restrictions. A user clause
restricting the use to agricultural use only could have a significant impact on the ground rent.
However, opening the user clause to agriculture or ancillary uses will create wider opportunities
which will be reflected in a correspondingly higher ground rent.

It is common in longer term leases for the ground rent to be fixed for a number of years, with
rent being reviewed every five years being considered standard. More frequent rent review
patterns can be tolerated provided the rent review formula is based on either a fixed percentage

Page 16 of 26
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increase or a CPRt (consumer price index) adjustment, Reviews to market rent would create
uncertainty on the part of the lessee and would be considered less favourably with a
corresponding downward adjustment in the ground rent.

In the BV, it is standard to adopt fixed rent increases or rent increases based on CPl adjustments
in commercial leases. Both landlords and tenants prefer to avoid market rent adjustments as
determining market rentin a small market can be difficult if adequate datais not available.

The Government tends to adopt a formula whereby the ground rent is expressed as the
percentage of the unimproved freehold value of the land. These percentages can vary between
2% to 10%, with leases often adopting a rent review farmula based on either 3% or 5% of the
unimproved freehold value. Where land values remain low, far example with agricultural fand,
these rent review formulas can work well. Where land values increase quickly, these rent review
formulas are often nat popular with lessees as ground rents can escalate rapidly.

Other Considerations We assume that the lease will not include any terms which are not standard which could have a
material impact on ground rent. For example, parties can sometimes agree a termination clause
of thirty days or sixty days, despite a long-term lease having been agreed. Crown leases can also
include certain pravisions which are not common in commercial leases. Provided they are
included in all Crown leases, they are often assumed to be standard for that type of lease and
therefore will not have an impact an the ground rent.

Assessment of Ground Rent

As noted above, we can assess the market rent for the subject based on either the percentage of unimproved freehold
value or by analysing the rental levels achieved in similar ground leases. The agreed lease terms, as discussed above, can
also impact the assessment of ground rent.

Market Rent calculated as a Percentage of the Unimproved Freehold Value of the Land

In order to determine the market rent hased on a percentage of the unimproved freehold value of the land, it is first
necessary to estimate the unimproved freehold value of the land. In the market commentary section above, we have
discussed fourteen comparable sales for land generally located in the vicinity of the subject. The comparables also comprise
larger lots generally in excess of two acres, with most over three acres.

The subject property is situated at Paraquita Bay where land uses include agricultural production, education through the
HLSCC and, more recently, the development of a new water and sewerage treatment plant. While the land is flat, an
unusual commodity in the BVI, and suitable for a range of commercial uses given its proximity to both Road Town and the
airport, it is unlikely that the Government would permit a use outside the three outlined above. This restriction on use
would have a negative impact on land values compared to the comparables, all of which have unrestricted uses. We have
been advised that the proposed Crown lease will permit agriculture and ancillary uses including education and retail.

As noted in the comparable sale discussion, the land values range between $1.85 to $12.62 psf with all the comparables
occurring pre-lrma with the exception of sale 1 which closed in May 2018. Waterfront parcels of land range between $2.47
to $12.62 psf while inland parcels range between $1.85 to $3.19 psf. If restrictions on user were excluded, we consider the
subject property, comprising an extensive area of flat land, would be attractive to local investors in a market where the
availability of flat, commercial land is rare and prices would be nearly equivalent, in the right circumstances, to some
waterfront parcels of land.

We have therefore valued the subject property taking into consideration the water front comparables as well as the inlana
comparables. We have asjusted the value of the subject down compared to sales 3 and 7 which achieved $11.04 psf and
$12.62 respectively due to waterfrontage and smaller acreage. Sale 3 occurred in January 2017 while sale 7 occurred in July
2013. We therefore adjust the subject up due to time for sale 7 but down for sale 3. Compared to sale 1, we have adjusted
the value of the subject up for acreage and down for beach frontage. Sale 1 clased in May 2018 and represents post I[rma
market conditions so no adjustment for time is necessary. We have adjusted the subject down compared to sale 8 for water
frontage but up for time of sale which occurred in 2011 when the property market was still recovering from the recession.
We have not adjusted sale 8 far size as it is similar to the subject at 2.5 acres. Finally we have adjusted the subject dawn
compared to sale 9 for waterfrontage and acreage but up for the date of sale which occurred in June 2009 right after the
recession in 2008.

Parce! 162 Block 33378. Long Look Registration Section : May 2018 Page 17 of 26
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For the inland sales, we have adjusted the subject up compared to sales 2 and 4 as both parcels were acquired to create a
residential sub-division with the price paid reflecting the development risk associated with the sub-division process. We
have also adjusted the subject up compared to sale 6 which is of hill side land located at the east end of Tortola.

We are not aware of any sales of agricultural land in the 8VI where the land is covenanted to remain in agricultural use. As
there is no zoning in the BV), land is valued based on its highest and best use which would normally be some other use
apart from agriculture.

We conclude to an unrestricted use land value for the subject of $8.00 psf which equates to a freehold value of $1,143,014.
However, we apply a discount of 25% to account for the restricted use of the land at Paraquita Bay which could be used for
agriculturai or ancillary agricultural uses onfy including retail and education. The restricted use value of the freehold land
equatesto $6.00 psf or $857,261. The choice of percentage discount for the restricted user is difficult to determine as there
are no comparables that we are aware of providing the value for land with restricted use. If the user were restricted to
agricultural use only, a larger percentage discount would apply. The ability of the tenant to create some kind of retail
business associated with agricultural use has widened the permitted user.

The final part in assessing the ground rent is to determine the percentage rate to be applied to the unimproved freehoid
land value to calculate the ground rent. As noted above, this approach to calculating ground rents is more commonly
adopted by Government for Crown leases. The percentage rates can vary between 2% to 10%, with most leases being
assessed at either 3% or 5%. Theoretically, the percentage will be determined by the lease terms, with longer term leases
attracting a higher percentage rate than leases with a shorter term. Similarly, leases with a restrictive user clause, for
example agricultural use, will be assessed with a lower percentage rate. in reality, the percentage rates are more likely to
be assessed by Government on a case by case basis, depending on the circumstances of the Lessee. We have been advised
by the client that the ground rent, in this lease, will be assessed at 5% of the unimproved value of the freehold land.

The calculation of ground rent, based on a unimproved land value with a user clause restricted to agricultural and ancillary
uses including retail and education would be as follows :

25 year Lease +

Acres Sq Ft 25 year option
Subject Property 3.280 142,877
Unimproved Value of Freehold Land (Restricted Use) $ PSF $6.00
Unimproved Value of Freehold Land (Restricted Use) $857,261
Percentage Applied to Unimproved Freehold Value 5%
Ground Rent Based on Percentage of Unimproved Value per annum $42,863
per month 53,572

Market Rent based on Comparable Ground Leases

We have reviewed above six ground leases, some of which have similar user restrictions to the subject. Two of the leases
are used for landscape businesses, two for restaurants and bars and one as a high intensity agriculture use. The final ground
lease has a user clause for offices and storage which is a more general use than that proposed for the subject.

The six leases are for a range of years, from month to month arrangements up to a S0 year lease. The land areas range
between 24,481 sq ft (0.56 acres) to 94,000 sq ft (2.17 acres) and the rents range from $0.38 psf to $2.31 psf. There seems
to be little correlation between the length of the lease and the rent psf agreed with the month to month lease also
reflecting the highest rate psf ($2.31 psf). Often rates are agreed based on the availability of land with tenants often unable
to find suitable alternative sites.

We have included in the comparables two ground leases which are for landscape users where the ground rents range
between $0.38 psf to $0.45 psf. We have assumed that landscape use would fall within the ancillary agricultural use
restriction as the businesses sell direct to clients similar to the proposed use for the subject property. However, landscape
businesses also provide additional services to clients including landscape architectural consulting and on-site plant
installation. In the BVI, these are more conventional, and proven, land uses. While these ground !eases provide the closest
comparable evidence to establish the rate per square foot based on user, it is recognised that there are also additional
services which contribute to business value. The high intensity agricultural use (lobster farm), where the ground rent
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S
SMITHIS Market Rent Valuation

equates to $2.31 psf, reflects the need to be located close to the sea which has restricted the fand availability options. We
have therefore excluded this in establishing the ground rent for the subject property as it is significantly outside the ranges
of the ather comparable ground leases.

The remaining ground leases range between $0.38 psf to $0.51 psf. The lease with the office and storage user also had a
premium of $100,000 paid on the commencement of the lease in lune 2017 which reduced the annual ground rent
payment.

\We have noted in the market commentary on ground leases that there are few comparable leases to analyse and also that
the majority of graund rents are agreed between the parties withaut reference to the wider market. Given the restriction
on the subject property to agricultural and ancillary uses, we consider the market ground rent for the subject would be
below the range outlined by the comparables. We have applied a rate of $0.30 psf to the subject property which is
consistent with the assessment of ground rents hased at a rate of 5% on a restricted freehold value of $6.00 psf.

Our assessment of market rent, based on comparable ground leases would be as foflows :

Market Rent Based on Comparable Ground Leases
aeres  sq ft / SPSF

Subject Property 3.280 142,877
Ground Rent based on comparable |eases ($ PSF) $0.30
Ground Rent Based on Percentage of Unimproved Value §42,863
$3,572

Parcel 162 Block 33378, Long Look Registration Section : May 2018 Page 19 of 26
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S TN geconciliation and Finat Exthmate of Volue

Recanciligtion

In the preceding analysis we have developed twa approaches te estimate the Market Rent far the subject property. The
first approacth estimates the market vaiue af the unimproved land, hased on coraparable land sales, io which a perceniage
is applied to derive the ground rent. This approach ix hased D a resiricied use value of the land as the subject properiy =
located at Paraquita Bay where land uses are restricted to agricultural and ancillary uses including retail and education. The
selettion of the percentage rate to derive the ground tent is derived freim existing Trown leases where the perceniages
typically range between 2% to 10% and mote commonly are either 3% or 5%. We have been asivised by the cdlient that the
iease will be assessed at 5% of the unimpreved value of the land.

The second approach is BGased on comparable ground rents calculated an a rate per squarve foot basis. We have reviewed
the compatable ground leases and conciuded that the ground rent for the subject, based on s rate psf, ties below the range
established by the comparables due to the more restricted use.

The Market Rent, based on these two approaches, is estimated as :

25 yeat fease with tenant’s opticn (8 1enew O 25 years

Abnormal Uncertainty

The long-term impact of Hurricanes Irma and Maria on the tand market is uncertain. Qur opinion of market rent for the
subject property reflects our impression, based on discussions with BViinvestors, that the commergial land market remains
strong. However, it is important that users of this repart 8re aware that cur opinion is expressed with the benefit of anly
one comparable transaction that has occurred post Hurricane frma.

Fino! Estimate of Volue

Having regard te the matters meferred to in this repoy, we are of the gpinion that the market rent of the land comptised i the
subject property as of 13 May 2018, and subject ta the special assumptions and limiting cenditions contained in this report,
would be fairly representead in the following figure:

25 year lease with tenant’s optian to renew for 25 years 543,000 per annum

This estimate of value s subject to, and can enly be tully understood when resd in ceajunction with, the special
assumptiong izted on page S of this report.
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Appendices

Appendices

Identification and IACATION PHANS ... ........c..oocieeeiieierereeerieinese s it rae e e se e esese s sebadsasassasaneansssesensesensesassassnnreenseseneranan Appendix |
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SUFVEY PIAN CA-BIITB002-T ..ttt ciee s tae e e tae cresorasnte st eese e saaasasaassastaensesssans eemtansanahaemss s eneemsasesnsstanssnatan Appendix it
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<
SMITHS Photographs of Subject Property

SUBJECT PROPERTY SUBJECT PROPERTY

SUBJECT PROPERTY LOOKING NORTH

SURROUNDING AGRICULTURAL LAND HLSCC WITH SUBJECT PROPERTY TO REAR
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APPENDIX D

INFINITE ECO LTD.

-

26 bure 2028 23 @8
Miristry af Nozusah Resaunces & Labhous
Gavesnment of the Vigie KRands

Central Acmimistration Complex —

#33 Adrmim. Dsine
Road Fawn, TORTOWA YG&111Q
Virghn siands

As peryour letter dated 6 Apsil 2018, RE: Lease of Crawm Land at Pasaquita Bay ta Infinite ECO.
e fiar the Pusipose of Establishing an Aguaporics Facility.

W am effiost te nevitalice the lacal agriculoural industry, boast cal ciop preduction, and thereby
ensure greater faed securilty and healtlm herefits for the Territory, the Govesnment af the \ingin
Istands. Inflnite ECO Limited (1€L) wishes ta@ piaceed with the lease, uader the following

caRclitions.

Prior te. Musricane hima, Infinite ECO Limlhed (I€L), represented by labn Cline, Donald keyd, and
Angela TenBroeck appraached the Gavernment of the Virgir klands with, 3 propesal for the
rexitalization of the inoperative greenhause facilities im Panaguita Bay through the development
and aperation of 3 cammercia) aquaporics system. Althqugh the gieenhouse structures have
heen destrayed, mimite ECO Limited (1EL) remains intesested in using two of the parcels once
accupied by the greenhousey 1o rebuild a smaller and more chimate resilient aperation using
aquapenics. finite ECO Limited {IEL) had: an MQLL that included the fallowing provisions: a geant
of Five Mundred Thousand dellars (USD 3SO0K) fram the Gavesnment of the Virgin Islands,
materials at Fish Bay, electrikity and water supplied by the Government, but due to current

emait I
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recovery efforts the developers understand and agree that the prior MOU would be void and the

following lease terms apply.

The lease states that we are in an agreement for the following terms and conditions:

(i) The lease area three (3) acres as Identified as Lot #2 on a preliminary plan

(ii) Lease terms fifteen (15) years with the right of an option to renew for a further term of
fifteen (15) years

(iii) Commencement 1% April 2018

(iv) Rent Subject to an independent valuationreport (FINALIZED}

(v) Rent Review On the 5% anniversary and every succeeding S year

(vi) Sublease Payment 2.5 percent of the rents collected

The independent valuation report has been commissioned/finalized, it was noted by the majority
share member, John Cline, that the amount of assessment was told to be Forty-Three Thousand
Dollars ($43K) per year which translates into thirty-five hundred and eighty-three dollars per
month ($3583) which Is in line with commercial real estate leases, not agricultural land. Infinite
ECO Limited (IEL) has done research property comparisons within the region. The findings were
that agricultural land averages about fifty (S50} dollars per acre per month. We wish to offer the
Government of the Virgin Islands two hundred dollars ($200) per month for the three (3) acres,
have access to the materials at Fish Bay and any remainingusable equipment left at the Paraquita

Bay site.
We expect the commencement to be within 30 days of this letter if approved.

Yours Sincerely,

lohn Cfine

Owner, Infinite ECO Limited (IEL)
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CABINET PAPER RECORD & EXTRACT FROM THE MINUTES OF THE MEETING
OF THE VIRGIN ISLANDS CABINET HELD AT
PREMIER’S CONFERENCE ROOM ON
28" NOVEMBER, 2018

To: Minister for Natural Resources and Labour

Cc:  The Premier
Financial Secretary
Permanent Secretary/Ministry of Natural Resources and Labour

Date: 7" January, 2019

Paper No. Memo No. 375/2018

Date Arrived in the Cabinet Office: 2" November, 2018

Date Approved by the Cabinet Steering Group: 21* November, 2018
Date Sent to Cabinet: 28" November, 2018
Cabinet Confirmation Date: 12" December, 2018
Expedited Extract Issued: 28™ November, 2018
Cabinet Extract:

Lease of Crown Land at Paraquita Bay to Infinite ECO Ltd.

for the purpose of Establishing an Aquaponics Facili
Memo No. 375/2018

3351. Cabinet decided:

(a) to amend the decision to grant a lease of Crown Land to Infinite ECO Ltd. for the
establishment of an indoor protected agriculture facility (aquaponics), shaded
grow beds and a 600kw solar power micro grid to independently power the
facility, to reflect the following changes to the terms and conditions of the lease

agreement:

(i) The lease area three (3) acres as identified as Parcel
162, Block 3337B Long Look
Regiswation Section

(ii) Lease term fifteen (15) years with an option to
renew for a further term of fifteen (15)
years.

.../P.T.O.
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(iii) Commencement
(iv) Rent

(v) Rent Review

(vi) Sublease payment

(vii) Land Use

1* December, 2018
$2400.00 per annumn

On the fifth anniversary and every
succeeding fifth year at a rate of five (5)
percent of the unimproved market value
of the lease area

2.5 percent of the rents collected

Agricultural and educational purposes
only with ancillary retail of products
grown on site.

(b) that an expedited extract be issued to allow the decision of the Cabinet to be acted
upon before the confirmation of the Minutes.

Cabinet Secretary’s Signature
Cabinet Secretary’s Sign-off Date
Date Sent to Ministry

M. 0. 19,
0q. of- 19,
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Lease of Crown Land at Paraquita
Bay for Agricultural Purposes - KNK
Poultry Farm

? Signed ) - 04 December 2019 - MNRLI - File: Lan. L4/544
- Mrs. Heather James-Skelton - Memo No. 56/2020

- Extract No. REx/56/2020 (/decisions/247)

Background Information

1) By letter dated 2nd July 2019, owner of KNK
Poultry farm submitted an application to lease 1.5 acres of Crown
land at Paraquita Bay for the construction of two (2) poultry houses,
one office building, three (3) silo feeding systems and storage of
four (4) two thousand (2,000) gallon water tanks (see Appendix A).

2) KNK Poultry currently operates solely out of Josiah's Bay, which
houses a population of 19,200 chickens. At present, the farm
processes 500 chickens per day for sale. The inclusion of two (2)
additional poultry houses at Paraquita Bay will enable the chicken

population to increase by 20,000 chickens.

3) Historically, the Virgin Islands has been heavily reliant on the
importation of food which makes food security vital to the
Territory's economy. The revamping of the agriculture industry,
more particularly crop and loose livestock, will contribute

significantly to economic growth and job creation.

4) In 2018, the Central Statistics Office reported that the Territory’'s
food import bill for meat and poultry was recorded at $8,796,630 in
comparison to 2017, which was reported at $7,412,000. This shows

an increase in demand for imported meat and poultry. After the
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passage of Hurricanes Irma and Maria, the Territory’'s dependency
on food supply became vulnerable; hence, food security was

brought the fore.

5) Smiths Gore (BVI) Limited was commissioned to carry out an
independent appraisal on Parcel 162, Block 3337B Long Look
Registration Section to determine the market rent for agricultural
purposes (see Appendix B). Parcel 162 is situated adjacent to the
subject property at Paraquita Bay. The market rent was computed at
$43,000 per annum for 25 years with an option to renew for a

further 25 years.

6) Subsequent to this, the intended lessee submitted a counter-
proposal for $2,400.00 per annum, citing research findings of
comparable agricultural leases for Government ranged at $50.00
per acre per annum. Based on the Ministry's Asset Registry, this
data was out-dated and did not reflect market rents. Cabinet via
Extract No. 375/2018 made a policy decision to reduce the rent to
$2,400.00 per annum (see Appendix C).

7) We are therefore requesting that a similar subsidy be adopted to
the base rent for the land intended for lease to KNK Poultry during
its initial phase. Honorable Members are asked to note that 3 acres
of land was granted to Infinite Eco Limited for
agricultural/commercial purposes, while 1.289 acres of land is being
offered to KNK Poultry for a similar type of development. We are
therefore proposing to offer a base rent of $800.00 per annum,
which is a fraction of the approved rent for Infinite Eco Limited. The
expansion of KNK Poultry farm will contribute significantly towards
the recovery of the agricultural section as well as to introduce new

technology-based farming in the Territory.
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Purpose

8) To grant a lease for agricultural purposes.

Cross-Ministry Consultation

9) The draft paper was prepared in collaboration with the Ministry
for Education, Culture, Youth Affairs, Fisheries, and Agriculture.

Therefore, no further comments are required at this time.

Financial Implications

10) The Ministry of Finance is in support of initiatives that are
geared towards food security in the Territory. The poultry industry is
one area where farmers have proven to perform well as is the case
with KNK Poultry Farm who is now seeking to expand his
operations. As a result, the business expansion would spur
economic activities from infrastructure development, employment

opportunities and the sale of the various products.

11) Therefore, the proposed lease which is at a subsidized rate of
$800 per annum would aid KNK Poultry Farm in meeting its
objectives. The background of the Paper noted that the rate is
consistent with previous leases awarded by Government.
Notwithstanding that support of the agriculture sector should be
encouraged and supported; consideration must be given to the
opportunity cost if the property was used for other purposes. In
addition, Smith-Gore computed the rental market value at $43,000
per annum for 25 years with an option to renew for a further 25

years.
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12) Therefore, a renewal period of 5 years may be reasonable. At
such time through negotiations and assessment of the company
records, a determination to increase the rent closer to market value
should be taken into consideration. Perhaps it is high time that
Government review and modernise its leasing policy of Crown

properties.

Legal Implications

13) We have reviewed the draft Paper and have discerned no
adverse legal implications which would arise for Government if

Cabinet is minded to decide in accordance with the decision sought.

14) Notwithstanding the foregoing, we recommend that the draft
Paper be amended in accordance with the comments separately
communicated to the Ministry, prior to be being submitted to

Cabinet for consideration.

Communication Strategy

15) The applicant will be notified by the reqular medium.

Conclusion

16) Honourable Members are asked to review the decision sought

and advise accordingly.

Decision Sought

Cabinet is invited to:

a. decide that KNK Poultry Farm be granted permission to
lease Parcel 175, Block 3337B, Long Look Registration

97



Section for the establishment of a poultry farm, based on

the following terms and condition:

The lease area

Lease term

Commencement

Rent

Rent Review

Sublease
payment

Land Use

1.289 acres as identified as Parcel 175, Block 33378,
Long Look Registration Section

fifteen (15) years

1 March 2020

$800.00

On the 5th anniversary and every succeeding 5th year
at a rate of 5% of the unimproved market value of the
lease area

2.5% of the rents collected, if sub-leasing the property

Agricultural purposes only

Recipients: Financial Secretary, MOF; Attorney General, AGC;

Hon. Vincent
Wheatley

Minister for Natural
Resources, Labour
and Immigration
12 February 2020

98



CABINET PAPER RECORD & EXTRACT FROM THE MINUTES OF THE MEETING
OF THE CABINET OF THE VIRGIN ISLANDS HELD AT
PREMIER'S CONFERENCE ROOM, CUTLASS TOWER

12th February, 2020

TO: Minister for Natural Resources, Labour and Immigration

cc: The Premier
Financial Secretary
Permanent Secretary, Ministry for Natural Resources, Labour and

Immigration

DATE: 19th February, 2020

Paper No. Memo No. 56/2020
(/memorandums/472)

Date Arrived in the Cabinet Office: 12th February, 2020

Date Approved by the Cabinet Steering LATE

Group:

Date Sent to Cabinet: 12th February, 2020

Cabinet Confirmation Date: 19th February, 2020

Expedited Extract Issued: 12th February, 2020

(/expedited extracts/134)

Cabinet Extract:

Lease of Crown Land at Paraquita Bay for Agricultural
Purposes - KNK Poultry Farm
Memo No. 56/2020
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Cabinet:

a. decided that KNK Poultry Farm be granted permission to lease Parcel
175, Block 3337B, Long Look Registration Section for the establishment

of a poultry farm, based on the following terms and condition:

The lease area

Lease term

Commencement

Rent

Rent Review

Sublease
payment

Land Use

1.289 acres as identified as Parcel 175, Block 3337B, Long Look
Registration Section

fifteen (15) years

1 March 2020

$800.00

On the 5th anniversary and every succeeding 5th year at a rate of
5% of the unimproved market value of the lease area

2.5% of the rents collected, if sub-leasing the property

Agricultural purposes only

b. decided that an expedited extract be issued to allow the decision of the

Cabinet to be acted upon before the confirmation of the Minutes.

Ms. Sandra Ward
21st February, 2020
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Lease of a portion of Crown Land for

Commercial Purposes - Zimomi
Limited

f Signed ) - 16 December 2020 - MNRLI - File: LAN.L4/497 VOL III
- Mr. Norval Young - Memo No. 529/2020

Background Information

1) On 4th December, 2020, Zimomi Limited submitted a letter to
Ministry of Natural Resources, Labour and Immigration requesting
to lease a portion of Crown land adjacent to the Queen Elizabeth II
Park and opposite the Dr. D. Orlando Smith Hospital for commercial

purposes, for a term of ninety-nine (99) years (see Appendix A).

2) An amended letter dated 4th December, 2020 was received at
the Ministry, which made mention of the amount of land being

requested (see Appendix B).

3) The Ministry acknowledged receipt of the application letter to
the applicant and made mention that in order for the application to
be considered for further processing, a detailed business plan

outlining the proposed venture was required (see Appendix C).

4) The Ministry received a copy of the requested business plan on
Tuesday, 15th December, 2020 entitled, Proposal for a Vibrant
Mixed-Use Development in Road Town, dated 14th December, 2020
(see Appendix D).

5) The development project is estimated at $10 million dollars
consisting of a five (5) storey mixed-use complex, which will provide

the following:
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i. Retail spaces on the street level as a capacity of 15,000 sq. ft.;

ii. Commercial and Office spaces on the floors 2, 3 and 4, each floor

measuring 15,000 sq. ft.;

iii. Residential componentwhich will consist of a mixture of two (2)

and three (3) bedroom condominium penthouse apartments.

6) The Ministry made a survey request to the Lands and Survey
Department to prepare a proposal for the aforementioned area. The
proposal shows the location for the one (1) acre or 43,557 sq. ft. that
is to be taken from Parcel 125, Block 2937B, Road Town Registration
Section (see Appendix E). This portion to be extracted is adjacent to
Parcel 124, Block 2937B, Road Town Registration Section that is
designated as the site for the Helipad.

7) Members are to note that before any leasing of the portion of
land can be completed, the portion needs to be extracted or
subdivided from Parcel 125, Block 2937B and be given its own parcel
number. This means that the proposal will need to be approved by
the Town Planning Department; and the survey carried out on
ground and a survey plan, to be approved by the Lands & Survey
Department. The approved plan would be attached to an application
to the Land Registry Department for the subdivision of Parcel 125,
Block 2937B, and new parcels given to the portion to be leased, and

the remainder portion(s).

8) Furthermore, in order to ascertain a fair rental value of the said
portion of land, a Valuation Report is required. The valuation
exercise and report will be conducted by BCQS BVI Limited at the

expense of the applicant.

102



9) Once the above processes are completed, a Lease Agreement
can then be prepared and executed between the Directors of
Zimomi Limited and the Government of the Virgin Islands and finally
be registered at the Land Registry Department.

10) Attached are copies of the Land Register for Parcel 125, Block
29378, Road Town Registration Section (see Appendix F).

11) The following appendices are copies of the Company
Documents for Zimomi Limited;

i. Certificate of Good Standing (see Appendix G);

ii. Certificate of Incorporation (see Appendix H);
iii. Listing of Directors and Shareholders (see Appendix I); and

iv. Memorandum and Articles of Association (see Appendix ).

12) Cabinet is asked to note that the comments and advice from
the Financial Secretary and the Attorney General's Chambers have
been reviewed and those changes have been made to reflect same.

Purpose

13) To lease the portion of land for the development of a mixed-use
building complex.

Cross-Ministry Consultation

14) For this matter there was no need for cross-ministry

consultation
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Financial Implications

15) The Ministry of Finance is in support of development in the
Territory that promises long-term positive impacts on our economy.
The proposed development by Zimomi Limited, which is subject to
Town and Country Planning Department and the Building Authority
approval, would provide employment and generate commercial
activity in this period of uncertainty due to COVID-19.

16) The lease, which is essential for this development, would
require the Government to relinquish ownership, in accounting
terms. Thus, it would result in the removal of the property as a GoVI
asset that could be used as collateral for a future financial
transaction. Nevertheless, the Government will receive revenue
from the initial rent and subsequent renewal at 5% of the
unimproved market value of the land and sub-lease payments of
2.5% of revenue collected. The renewal period of 5 years is
consistent with existing leases. However, a review and
modernisation of leasing policies for Crown properties should occur
with the view of amending existing leases to ensure that rent is

closer to market value.

17) The Attorney General's comments are similar to the
observations that the Ministry of Finance has made especially as it
relates to the absence of an evaluation of the property and the
subdivision being completed. Nevertheless, the comments have
been noted and consultation with the Ministry of Natural Resources
took place with the view of addressing these concern prior to

presenting these comments.
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Legal Implications

18) We have reviewed the draft Cabinet Paper presented and are of
the view that it appears premature since the portion of Parcel 125 to
be leased is premised on a subdivision (see paragraph 7 of the
Background Information) and the rent is to be calculated by
reference to a valuation (see paragraph 8 of the Background
Information); neither of which has been conducted to date. Ideally
these events should precede the Paper being presented to Cabinet
so that there are no outstanding matters which impinge on

Cabinet's deliberations.

19) However, in the event that there is a desire, to proceed with this
matter despite this advice; we recommend that the following

amendments should be made to the draft Paper:

20) Paragraph (a) of the Decision Sought should commence with:
"Subject to the relevant parcel being duly subdivided from Parcel
125 and the requisite approvals being obtained from the Town and

Country Planning and the Land Survey Departments...".

21) Under the heading "Initial Rent" at paragraph (a) of the
Decision Sought, the following words should be inserted: "To be
determined once the relevant valuation report from BCQS (BVI) is

received".

22) Under the heading "Area to be leased" at paragraph (a) of the
Decision Sought, the following words should be inserted: "To be

inserted once the relevant subdivision is completed”.

23) And we so advise.
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Communication Strategy

24) The applicant will be notified of Cabinet's decision via all

mediums of communication.

Conclusion

25) Cabinet is asked to review the Decision Sought and advise

accordingly.

Decision Sought

Cabinet is invited to decide:

a. to subdivide Parcel 125, Block 2937B, Road Town Registration
Section, which is adjacent to Parcel 124, Block 2937B, Road
Town Registration Section, subject to the requisite approvals
being obtained from the Town and Country Planning

Department and the Lands and Survey Department;

b. that permission be granted to Zimomi Limited, to lease a
portion of Parcel 125, Block 2937B, Road Town Registration
Section, which measures approximately one (1) acre or 43,557
sq. feet and is adjacent to Parcel 124, Block 29378, for

Commercial purposes, subject to the following conditions:

i. Effective date of lease - date of parcel creation &

registration by Land Registry

ii. Initial rent - to be determined following the completion of

the Valuation Survey & subsequent report

iii. Term - fifty (50) years with an option to renew for a

further period
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iv. Area to be leased - to be inserted once the relevant

subdivision survey is completed
v. Rent Review Period - every five (5) years

vi. Rent Revision - 5% of the unimproved market value of the

land
vii. Sub-Lease Payment - 2.5% of revenue collected
viii. Payment Due Date - 1st day of January annually

c. that the cost of conducting the Valuation Survey and the
preparation of the Valuation Report be borne by the applicant,

Zimomi Limited;

d. that the Statutory Survey Fee of eight hundred dollars
($800.00) in accordance with the Fourth Schedule of the
Statutory Rates, Fees and Charges Act, 2005, be paid prior to

the execution of the lease;

e. that approval from the Town and Country Planning
Department and the Building Authority must be sought prior
to commencement of the development as well as for the
proposed subdivision survey as governed by the Planning Act,
2004,

f. that construction of the building should be done to

accommodate parking and the required setbacks on site; and

g. that an expedited extract be issued to allow the decision of the
Cabinet to be acted upon before the confirmation of the

Minutes.

Recipients: Financial Secretary, MOF,; Attorney General, AGC;
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Hon. Vincent
Wheatley

Minister for Natural
Resources, Labour
and Immigration
22 December 2020
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EXPEDITED EXTRACT

Ref: CO/C/070/2

FROM: Cabinet Secretary

TO: Minister for Natural Resources, Labour and Immigration

CC: The Premier
Financial Secretary
Permanent Secretary, Ministry for Natural Resources, Labour and

Immigration

DATE: 23rd December, 2020

Lease of a portion of Crown Land for Commercial Purposes - Zimomi

Limited

Memo No. 529/2020 (/memorandums/940)

Further to the decision made by the Cabinet on 23rd December, 2020, below is the

amended decision taken by the Cabinet in respect of the captioned matter:

Cabinet decided:

a. to subdivide Parcel 125, Block 2937B, Road Town Registration Section,
which is adjacent to Parcel 124, Block 2937B, Road Town Registration
Section, subject to the requisite approvals being obtained from the
Town and Country Planning Department and the Lands and Survey

Department;
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b. that permission be granted to Zimomi Limited, to lease a portion of
Parcel 125, Block 2937B, Road Town Registration Section, which

measures approximately one (1) acre or 43,557 sq. feet and is adjacent

to Parcel 124, Block 29378, for Commercial purposes, subject to the

following conditions:

Vi.

vil.

viil.

. Effective date of lease - date of parcel creation & registration by

Land Registry

ii. Initial rent - to be determined following the completion of the

Valuation Survey & subsequent report

Term - ninety nine (99) years, with an option to renew for a further

period

. Area to be leased - to be inserted once the relevant subdivision

survey is completed

. Rent Review Period - every five (5) years

Rent Revision - 5% of the unimproved market value of the land
Sub-Lease Payment - 2.5% of revenue collected

Payment Due Date - 1st day of January annually

c. that the cost of conducting the Valuation Survey and the preparation of

the Valuation Report be borne by the applicant, Zimomi Limited;

d. that

the Statutory Survey Fee of eight hundred dollars ($800.00) in

accordance with the Fourth Schedule of the Statutory Rates, Fees and

Charges Act, 2005, be paid prior to the execution of the lease;

e. that approval from the Town and Country Planning Department and the

Building Authority must be sought prior to commencement of the
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development as well as for the proposed subdivision survey as

governed by the Planning Act, 2004;

f. that construction of the building should be done to accommodate

parking and the required setbacks on site; and

g. that an expedited extract be issued to allow the decision of the Cabinet

to be acted upon before the confirmation of the Minutes.

Please be guided accordingly.

Ms. Sandra Ward
23rd December, 2020
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Lease of Crown Land on Virgin Gorda

to Pond Bay Development
Corporation Limited

? Signed ) - 04 November 2019 - MNRLI - File: LAN. L4/160

- Mrs. Heather James-Skelton - Memo No. 531/2020

Background Information

1) On 15th March 1989, Executive Council via Extract Memo No.
48/89, approved 10 acres of Crown land for lease at Pond Bay, Virgin
Gorda to Pond Bay Development Corporation Limited (hereinafter
referred to as “PBDCL") for tourism-related development (see
Appendix A). A lease was executed over Parcel 17, Block 5042A,
Virgin Gorda Central Registration Section between the Crown and
the Directors of PBDCL via Instrument No. 1043/199.

2) Upon further investigations, the Land and Survey Department
reported that the points were not accurately installed as well as
mathematical errors occurred while computing Cadastral Plan No.
CA-5042A- 37-V. In accordance with the survey plan, the leased area
was depicted as 7.78 acres as opposed to 10 acres. Due to this error,
the Ministry instructed the Survey Department to revise the survey
plan to ensure that 10 acres of land as stipulated in the lease was
granted to the developers. As a result, Cadastral Plan No. CA-5042A-
42-V was approved, which replaced the said plan. As per Mutation
No. 68/2001, Parcel 81, Block 5042A (Lot 2) measuring 9.993 acres
was demarcated for lease to the PBDCL (see Appendix B).

3) Notwithstanding this, PBDCL was prohibited from taking
possession of the premises pending finalisation of the amended
parcel, as there was an existing boundary issue with Little Dix Bay

Hotel. Negotiations were conducted among all stakeholders in an
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effort to provide the company with the correct acreage. The
arrangement between Government and PBDCL was that the original
lease would be surrendered and a new lease be re-issued giving
effect to the new survey plan. In light of these arrangements, the
annual rent for PBDCL would not fall due until it was afforded

possession of the property.

4) By Extract No. 207/2003, Council advised that the original lease
executed in 1991 be varied to reflect Parcel 81, Block 5042A, Virgin
Gorda Central Registration Section as the new parcel to be leased as
per the original Instrument executed in 1991 (see Appendix C). The
Directors were notified of Cabinet’s decision by letter dated 19th
June, 2003. In preparation for the lease, a search at Corporate
Registry revealed that PBDCL was registered on 7th March 1994,
three (3) years after the execution of the original lease and had
been struck off the Companies Register on 1st January, 1996 for

non-payment of the corporate fees (see Appendix D).

5) The Attorney General was asked to provide advice on the matter.
In response, he advised that the execution date of the lease,
rendered both the original lease signing and the continuation of the
leasehold interest invalid. The Ministry was advised to consult with
the Directors of PBDCL to confirm whether the company would be

re-instated in preparation for finalising the lease.

6) On 25th July 2003, the Ministry wrote to the directors of PBDCL to
inquire if the company would be reinstated on the Corporate
Register, and to provide a Certificate of Good Standing (see
Appendix E). Subsequent to this, the Ministry wrote to the Attorney
General to indicate that the Certificates of Good Standing,
Incorporation and Incumbency would follow shortly. The Attorney
General was therefore asked to provide a draft Variation of Lease to

effect Cabinet’s decision.
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7) By memorandum dated 29th December, 2010, the Attorney
General reiterated his earlier opinion that the original lease was
void by virtue of the company not being incorporated and
registered at the time of signing (see Appendix F). On 7th January,
2011, the Ministry wrote to PBDCL requesting the relevant
documents required to proceed with the execution of the new lease

(see Appendix G).

8) By way of letter dated 14th January, 2019, PBDCL wrote to
request a new lease to be entered with the Crown for Parcel 81,
Block 5042A, Virgin Gorda Central Registration Section (see
Appendix H). Copies of the Company documents were attached to
support the application.

9) The Land Register was rectified to delete reference to the Lease
which is void. The register for the current parcel Parcel 81, Block
5042A, Virgin Gorda Central Registration Section, is attached as
Appendix L.

Purpose

10) To surrender the existing lease due to its invalidity and to

execute a new lease.

Cross-Ministry Consultation

11) The nature of this paper does not require cross-ministry

coordination.
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Financial Implications

12) The draft Cabinet paper, speaks more specifically to the
approval and issuing of a new lease to Pond Bay Development
Corporation Limited. However, it is noted that Pond Bay
Development Corporation Limited is desirous of doing tourism-
related development. This would suggest that there will be some
benefits to the territory’s economy with the enhancement of this
tourism business by providing employment opportunities. If the
development is executed, government stands to benefit through
areas such as payroll tax, trade license fees, customs duty, and

other applicable fees.

13) Should Cabinet approve the decision sought, the Ministry of
Natural Resources, Labour and Immigration must ensure that the
terms of the lease are strictly adhered to andshould also advise the
Accountant General of such to ensure that the asset is appropriately
adjusted in Government’s financial records in accordance with

International Accounting Standards.

Legal Implications

14) We have reviewed the draft Paper and have discerned no
adverse legal implications which would arise for Government if

Cabinet is minded to decide in accordance with the decision sought.

Communication Strategy

15) The applicant will be notified of the decision taken by Cabinet

via an official letter.

115



Conclusion

16) Cabinet is asked to consider and concur with the decision

sought.

Decision Sought

Cabinet is invited to decide:

a. that Pond Bay Development Corporation Limited be granted

permission to lease Parcel 81, Block 5042A, Virgin Gorda

Central Registration Section, measuring 9.993 acres as outlined
on CA-5042A-42-V based on the following terms and

conditions:

the Lease shall be for a term of ninety-nine (99) years
effective 1st January, 2020 at a rate of $100.00 per acre,
per annum, to be paid annually in advance, commencing

on 1st January each year;

i. there shall be a rent review in the fifth year of the term,

and every succeeding seventh year of the term;

the annual rent should be calculated at no more than five

percent (5%) of the unimproved value of the land;

. any under lease to be calculated at 2.5 percent of the rent

paid; and

the Lessor agrees that the Lessee may develop the
premises to provide tourism-related facilities which shall
include, but not limited to, villas, luxury homes and/or

townhouses.

b. that the additional 15 acres of Crown land granted by Extract

No.

207/2003 be delayed until Pond Bay Development
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Corporation Limited has commenced development of Parcel
81, Block 5042A, Virgin Gorda Central Registration Section.

Recipients: Financial Secretary, MOF,; Attorney General, AGC;

Hon. Vincent
Wheatley

Minister for Natural
Resources, Labour
and Immigration
22 December 2020

117



118



119



120



121



122



123



124



125



126



———— P. O. Box 702

OFFICE OF THE GOVERNOR
- P N Rav 702

OFFICE OF THE GOVERNOR

Road Town, Tortola
Brritish Virgin Islan,
Telephone: (284) 468-3502/
Ref No. GOov/ LAN/03

16t November, 2020

Hon Vincent Wheatley
Minister, Natural Resources Labour & Immigration
Road Town, Tortola

Virgin Islands

2/ o Ihtty, f
Ewwﬂﬂmmwﬁm

Thank you for your letter of 11th November, 2020 regarding the captioned
subject.

I note your comments that the individual decision referring to transfer of
lands were discussed and approved by Cabinet and that the Ministry carried
out the instructions of Cabinet in preparing files for my review and
signature. I am grateful for your Ministry’s work in preparation,

land matters. I assume that the Ministry is operating from guidelines that
stipulate the priority of the allocation process, the selection process and the
guidelines by which individuals are recommended to Cabinet for
disbursement of Crown Land.

I look forward to receiving the guidelines used in the decision making
Process for all the outstanding matters pending my signature for Spooner’s
Estate, Anegada and Virgin Gorda.

14

I am grateful for the
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iv. no less than 30% of terrestrial and marine resources designated and actively managed as
protected areas for the conservation of biodiversity;°
» pro-active management of the marine estate so as to conserve biodiversity, reduce pollution from
land and marine based sources, and support sustainable and environmentally sound social and
economic opportunities.

6.0. Time Period
The Policy defines measures to be taken over the next 5 years, and should be reviewed and updated every
five years.

7.0. Policy Measures

The table provided in the following pages defines measures required to address inefficient, onerous and
outdated legal, administrative, management and other barriers that affect the planning, management, use,
control, development, protection and conservation of the Virgin Islands’ terrestrial and marine natural
resources.

6 By 2016 the Virgin Islands had declared 8.5% of its land and 0.1% of its marine areas as Protected Areas -
according to the United Nations Environmental Program and the World Conservation Monitoring Centre, as
compiled by the World Resources Institute based on data from national authorities, national legislation and
international agreements.
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e Tidal gauges for all major
islands, including repairs and
installation to existing network

$140,000

2.3 Complete the development of an integrated, Land | ¢  Computerization of the Land | Ministry of Natural Resources | $150,000 2019
Information System, which incorporates the Registry and expansion of | and Labour in collaboration
framework  established under the National information available on the Land | with  the  Department of
Geographic Information System (NGIS) Committee. Information System to include all | Disaster Management (DDM)

cadastral information, the natural
resource inventory and hazard and
vulnerability assessments
undertaken by the Department of
Disaster Management.
Part of this information has already
been collected on a computerised
Land Information System and requires
the documentation of the metadata and
policies governing data access and
use.

2.4 Develop and test a business continuity plan for land | Internal discussions/meetings to agree | Entities making up the [ Costs are embedded | 2019-2020
information services and train managers of data | onthe plan. Internal training exercises | National GIS with support | within the recurrent
systems to protect against loss of spatial data needed condqcted by agencies with led frqm the Department of | annual budget for
for planning purposes capacity such as TCP. Disaster Management. BVIG

2.5 Coordinate the development of access and benefits | Technical Assessment Ministry of Natural Resources | Costs are embedded | 2019-2020
sharing agreements to support the implementation of and Labour in collaboration | within the recurrent
community natural resource management plans (see with Town and Country | annual budget for
C.1. and Section 7.1.3. below), which would form Planning BVIG

part of development plans under the Physical
Planning Act.
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housing for low and medium income households. The
lack of timely payment on allocated lands excludes the
land from being developed by other potential applicants.

models for home ownership

7.3 Assess a shift in the land tenure pattern for Non- | Performance of an  economic | Ministry of Natural Resources | $75,000 2019
Belonger Land Holders from freechold to long-term | assessment of impacts of the proposed | and Labour in collaboration with
leases. This would reduce the impact of Non-Belonger | changes to the current practice. the Ministty of Finance and
acquisitions on the affordability of land for other government agencies.
locals/Belongers and should reduce the influence of
Non-Belonger purchases on frechold market prices,
keeping rates more affordable for Belongers.

7.4 Consider the imposition of a greater property tax on the | Performance of an  economic
value of development through the NBLH Act (a % of | assessment of impacts of the proposed
the construction/appraised value). changes to the current practice.

7.5 Facilitate consultations with the banking sector to | e Dedicated resources to undertake Costs are
explore the feasibility of options to lower down consultations with the banking embedded within
payments for mortgages to 10% of land and completed sector. the recurrent
value of construction. This can increase the annual budget for
affordability of homeownership making the initial BVIG
investment in acquiring land more attractive
economically.

7.6 Promote rent to own programmes and condominiums as | e Explore mechanisms to Costs are | 2020
alternative models for home ownership. incentivize a shift to this type of embedded within

development. the recurrent
e Public outreach and education annual budget for

program  to  support  the BVIG

development, adoption  and

implementation of alternative

22
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roads;

phones, water, electricity, etc.) that
would coordinate and inform the
planning processes to ensure that Road
and Utilities Infrastructure Master
Plans informs and guides the
development planning process for sub-
divisions and individual parcels of
land.

assistance)

10.2 Develop and legally adopt guidelines/standards for

road design, including drainage along roads

e Revisions to legislation

Dedicated resources to develop,
adopt and implement road resign
standards and guidelines. .

* Public outreach and education
program

Ministry of Natural Resources
and Labour in collaboration with
other government agencies.

$30,000

2019

10.3.Develop guidelines and establish frameworks to

facilitate smart road network planning and
implementation within and across subdivisions - this
may include provision of a toolkit (e.g. landowner
contact information and sample agreements) that
neighbouring landowners can utilize in forming and
registering agreements. If such agreements are not in
place, the state should take an active role in ensuring
coordinated road networks through approval processes
and pro-active community planning. In terms of
implementation, private estate road design (including
drainage) should require Building Authority approval.
Absent independent landowner agreements, the state

e Dedicated human, technical and
financial resources to implement.

e Public outreach and education
program

Town and Country Planning
Department in collaboration with
the Public Works Department,
Inland Revenue and other
government agencies.

$25,000  (Legal
consultancy or can
be done in house
by Lands Officer)

2019
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should take an active role in ensuring landowners share
in the investment cost for private estate roads. Once a
road development plan is approved and costed,
benefiting land owners should be required to share in
the cost through increased land taxes for a calculated
period. These increased taxes should be held in escrow
to recoup Government or private owner initial outlay
in constructing the road.

10.4Enhance the way leaves process/relevant legislation to
make it easier/automatic for the Crown to access lands
in the typical road reserve area to install proper
drainage and lay utility lines;

10.5Develop and implement a comprehensive Ultilities
Infrastructure ~ Master Plan to coordinate and
rationalise the use of underground utility corridors in
new development and reconstruction and to support for
the implementation of the National Physical
Development Planning process. '°

10.6Enact legislation requiring common access easements
for all residential lands, and joint ownership and title of
access road be legally transferred to joint owners of the
parcels within subdivisions.

Dedicated human, technical and
financial resources to implement.

Public outreach and education
program

Town and Country Planning | N/A Costs are | 2019
Department, Ministry of | embedded within
Communication and Works and | the recurrent
Attorney General Chambers annual budget for
BVIG
Ministry of Natural Resources | N/A 2019
and Labour in collaboration with | (embedded in the
other government agencies. existing NPDP
development
contract as part of
the Capital
Improvement
programming)
Land Registry in collaboration | N/A  Costs are | 2020

with  Town and Country
Planning Department and the
Attorney General Chambers

embedded within
the recurrent
annual budget for
BVIG

1 Priority be given to burying electrical transmission lines and other utilities for new development and the introduction of renewable energy solutions (solar PV backed up with
batteries for households, businesses, government buildings and critical infrastructure, including schools, clinics, and ports) to address shortcomings in electricity supply services —

subject to cap to ensure adequate demand as determined by revised Integrated Development Plan being developed by the Rocky Mountain Institute.
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11.4Approve draft physical planning regulations to prevent Dedicated human, technical and | The Department responsible for | N/A  Costs  are | 2019
developments that present an unacceptable risk of harm financial resources to implement. | Physical Planning embedded  within
to human health or the environment. Public outreach and education the recurrent annual
program budget for BVIG
11.5Formally incorporate the hazard and vulnerability Enabling legislation Ministry of Natural Resources | N/A  Costs are [ 2019
assessment process into the development planning and Labour in collaboration with | embedded  within
approval process. Promote and coordinate site specific Dedicated human, technical and | the Town and Country Planning | the recurrent annual
land-based climate change risk and disaster reduction financial resources to implement. Department and the Department | budget for BVIG
measures in development plans (e.g. site-specific Public outreach and education of Disaster Management .
drainage plans, terracing, wind breaks etc.). program
11.6Integrate Certificates of Environmental Clearance into Passage of the enabling legislation | Ministry of Natural Resources | $250,000 Cost to | 2019
the land development process Development of the | and Labour in collaboration with | develop NRI and
Environmental Sensitivity Index the Town and Country Planning | the ESI
Department
11.7Enact legislation to enforce the OFECS 2015/2016 Draft legislation based on the | Public Works Department N/A  Costs are |2018-2019
Building Code. outputs of the ongoing iLAND embedded  within
Resilience Building Code project the recurrent annual
to localize the administrative budget for BVIG
sections of the Building Code.
Dedicated human, technical and
financial resources to implement
Public outreach and education
program
11.8Develop Sustainable Housing Models that focus on best Dedicated human, technical and | Ministry of Natural Resources | $30,000 2019

practices for subdivision of land, development siting,
road placement/cutting, foundation cutting etc. for
use/adoption by developers.

financial resources to implement.
Public outreach and education
program

and Labour in collaboration with
the Town and Country Planning
Department
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7.1. Strategic Planning - Directives

L. In recognition of rights enshrined under Section 29 of the Constitution, the Government of the
Virgin Islands shall enact at the earliest opportunity, laws to prevent pollution and ecological
degradation, promote ecosystem resilience and conservation, and secure ecologically sustainable
development and use of natural resources while promoting justifiable economic and social
development while addressing the causes and impacts of climate change.

2. The Ministry of Natural Resources and Labour, working in collaboration with other agencies and
the public, shall establish and administer:

e a comprehensive policy, legal and administrative framework for the sound and sustainable
management of terrestrial and marine natural resources within the Territory (see conceptual
[framework over),

e a coordinated process and information system for the management of projects or development
activities that impact or affect terrestrial and marine natural resources or which may be affected
by climate change or other natural disasters;

e aprocess for integrating environmental protection and sound management of natural resources
into the fiscal, physical and national development planning processes including the capital
investment planning process.

3. Essential for the sustainable administration and management of terrestrial and marine natural
resources of the Virgin Islands is improved information and data upon which sound decision-
making can be based. Accordingly, the Ministry of Natural Resources and Labour will:

(a) establish and administer a coordinated process and computerised geo-spatial information
system for the inventory and sustainable management of natural resources, the recording of
land titles, leases and land transfers, and for the mapping of hazards from climate change;

(b) for natural resources of special significance such as watersheds, wetlands and mangrove,
develop a natural resource management plan through community consultation and
engagement in order to inform and guide future planning decisions concerning proposed
development involving these resources;

(c) assist and support communities in the establishment of community natural resource
management plans, community trust funds and the negotiation of access and benefits
sharing agreements to facilitate the sound and sustainable management of natural resources
at the local level.

The inventory of natural resources mentioned in paragraph (a) shall include an inventory of:
L geographic and topographic features;

1i. soil types and geological formations including known mineral deposits and geothermal
resources;
iii.  ecological systems and classifications, including:
(A) locations of nationally significant flora and fauna;
(B) locations of endangered species of flora or fauna, threatened ecological habitats,
and biodiversity reserves;
© surface water catchment arcas together with surface and sub-surface water
reserves;
(D) wetlands, including salt ponds
W) marine and coastal resources, including coral formations, mangrove areas, sand
deposits, tidal estuaries, fish breeding arcas and aquaculture areas;
) forestry resources and activities, including forest types and densities, and forestry
management plans; and
(G) agriculture resources and activities, including, where appropriate, crop varieties,

rotational routines, animal husbandry areas, and land tenure systems;
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iv.  cultural, archacological and historic sites;

V. arcas vulnerable to sea-level rise, storm surge, flooding, landslides, erosion, soil loss and
land degradation, ecosystem degradation, and other significant risks from climate change.

The inventory of natural resources will be presented geo-spatially on a Geographic Information

System (GIS) that shall facilitate:

public access;

the preparation of community Natural Resource Management Plans;

the identification of lands suitable for residential and agricultural development;

consultation and decision-making on climate change risk management options and

priorities;

the formulation and maintenance of community vulnerability maps to document risks

at the local level from climate change and natural disasters that can facilitate the

formulation of natural resource and climate change risk management and adaptation

plans at the community level;

development of an Environmental Sensitivity Index (ESI) which will inform the

physical planning process

»  the establishment of a Coastal Sensitivity Atlas that can facilitate consultation on the
management of risks from pollution;

»  monitoring and reporting on ecosystem resilience to impacts from climate change.

YV VYVVVY

Y

The community natural resource management plans mentioned in paragraph (b) shall serve to

identify the most appropriate use for natural resources in the area and identify areas and
management options for, inter alia:

protection from the impacts of climate change;

the protection of unique ecological, cultural and historic features;

the conservation of biodiversity;

the protection of ecosystems from desertification, degradation or soil loss;

the maintenance and enhancement of natural streams, rivers and water supplies;

the promotion of silviculture;

agricultural activities;

urban-settlement;

where appropriate, mining and quarrying activities, commercial and industrial
activities, transportation, service and communications systems;

and as such shall provide the basis for all sound resource planning, management and use decision
making at the local level.

A SN N N NN

In undertaking these responsibilities, the Ministry of Natural Resources and Labour shall, within
the next 5 years, establish a balance between natural resource administration that has historically
been the focus of the work of the Ministry, and natural resource management which is required to
address social, climate change and other environmental pressures on terrestrial and marine natural
resources.

The Ministry of Natural Resources and Labour shall establish a Policy and Strategic Planning
Unit to coordinate and guide the implementation and periodic review/revision of this Policy that

shall be undertaken no later than every 5 years.

The formulation of the National Physical Development Plan under the Physical Planning Act,
Cap 214 shall provide for the sound management of natural resources through the establishment
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of long-term policy goals and objectives to guide mid and long-term development planning,
including goals for: (a) the conservation and protection of the cultural, aesthetic, and
environmental conditions that constitutes the unique marine and terrestrial landscapes of the
Virgin Islands; (b) the conservation, protection and active management of terrestrial and marine
natural resources and areas of cultural, historic and ecological value to support social and
economic development and for the preservation and protection of biodiversity; (c) the
identification of the proportion of land suitable for residential development that shall be reserved
for ownership by Belongers. Additionally, in order to inform and guide future planning decisions
concerning proposed development for arcas of special significance such as Anegada and Virgin
Gorda, a natural resource management plan shall be developed through community consultation
and engagement. The formulation and implementation of such community-owned natural
resource management plans are necessary in order to achieve, and to prevent unsustainable
development activities.

7.2.  Terrestrial and Marine Natural Resources Management — Directives

L. The Ministry of Natural Resources and Labour shall, through a broad-based consultative process,
conclude the development of the Natural Resources, Environment and Climate Change
Management Bill that gives effect to this Policy which shall be presented to Cabinet for
consideration no later than 2 years after the approval of this Policy.

2. The Ministry of Natural Resources and Labour, working in collaboration with the Town and
Country Planning Department shall, for arcas of special significance such as Anegada, develop a
natural resource management plan through community consultation and engagement in order to
inform and guide future planning decisions concerning proposed development.

3. The Ministry of Natural Resources and Labour shall develop legislation for the sound management
of land in the Virgin Islands. The Draft Natural Resources, Environment and Climate Change Bill
shall be reviewed and revised as necessary to establish the legal and administrative framework to
implement the Virgin Islands Land and Marine Estate Policy and Marine Estate Administration
Policy.

7.3.  Land Administration - Directives

L. The Land Adjudication Act shall be revised to permit the designation of an “Adjudication Area” in
the event of any dispute over land title, which would then trigger the adjudication process overseen
by the Land Judge (Chief Registrar of Lands). Any persons who have legal title to any portion of
the land in dispute would be exempt from such adjudication process.

8.0 Implications of the Policy

It is anticipated that the measures to be implemented under this policy will be financed to a large part,
under existing projects and programs that are being implemented by the Ministry of Natural Resources and
Labour. As an initial activity in support of this Policy, the development and drafting of the enabling
legislation that is required to implement this Policy is being supported by a follow-on project under the
European Union funded Global Climate Change Alliance (GCCA) project on Climate Change Adaptation
(CCA) and Sustainable Land Management (SLM) in the Eastern. It is foreseen that additional costs
required to transform to the conceptual framework will be provided within the operating budget of the
restructured Ministry of Natural Resources and Labour and from financing through international sources
that are available to support sustainable land management and climate resilient measures at the national and
community levels.
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E.C.:

M.P.:

Date:

RESTRICTED

THIS DOCUMENT IS THE PROPERTY OF TRHE GOVERNMENT OF THE
BRITISH VIRGIN ISLANDS

133/96
LAN L4/187

14™ May, 1996

POLICY FOR MANAGEMENT AND ADMINISTRATION OF THE MARINE ESTATE

Decision Sought:

Honourable Members are invited to advise that policies be adopted for the future management

and administration of the seabed in terms of statement attached as Appendices A and B.

Background information

In November, 1994 ExCo approved the adoption of general principles it was agreed that specific
policies should be developed as a guide to future management and administration.

This draft Marine Estate Policy provides an overall framework for administration of seabed
occupations. For the most part it is a statement of existing practice which has not previously been
documented or formally endorsed; Appendix C provides a comparison of current and proposed
practice.

For the information of Members, the rationales for this management policy are set out as an
attachment to Appendix A.

Government’s policy on General conditions of Tenancy states that standard conditions of tenure
will be adopted for different types of occupation. Whilst specific conditions will be proposed to
cater for different types of use (moorings, berths etc.), there are several conditions which should
be common to all leases. These standards (as outlined in Appendix B) provide protection to
Government and facilitate improved administration — rationale for these conditions is outlined in
an attachment to that appendix.

It is proposed that the date of implementation of these policies be the date of approval by
Executive Council.

It is important that members of the community be made aware of Government’s policies in
relation to the Marine Estate. A public awareness programme will be implemented by the
Ministry of Natural Resources and Labour using the information brochures which are attached as
Appendix D to this paper — see envelope.

Subject to adoption of this draft policy, use specific policy and tenure statements will be
presented for approval by ExCo.

The adoption of these policies will set guidelines for the management and administration of
Crown tenures. Just as importantly, administrators will have an unambiguous understanding of
Government’s objectives. The latter point is particularly important in training new (and current)
staff, minimizing potential tenants. I therefore invite Honourable Members to endorse these
proposals.

Minister
Natural Resources and Labour

RESTRICTED
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APPENDIX A
POLICY B1: ESTABLISHMENT OF BERTHS AT JETTIES OR DOCKS

Date of Authorisation:

Policy Statement:

Government encourages the establishment of fixed berths at jetties or docks as a means of
ensuring safe berthing. The following criteria must be met before approval is granted to the
construction of docks or jetties;

D
2)

3)

4

5)

6)

7

the applicant owns or has long — term tenure over the dryland from which the dock or jetty is
to be established;

the water depth leading to the berthing are is sufficient to accommodate vessel access without
dredging of the seabed;

the location of the dock or jetty will not present navigational access problems for users with
existing rights to use the seabed for reclamation, construction of docks/jetties or
establishment of moorings;

the construction of the dock or jetty will not have an adverse impact on the marine
environment, particularly including vegetation such as sea grass or mangroves;

the foreshore area in which construction is proposed is not already used as a general area for
public recreation;

the use of berths for ‘live —aboard’ accommodation would not have adverse environmental
or public health consequences — and in the case of commercial occupancies, there are already
established on-shore facilities for such occupants;

there are no pre-existing rights or use permissions which could conflict with the allocation of
berthing sites.

Management Process:

Applications for the establishment of berths must be made on the appropriate application form
and accompanied by the approved application fee. Each application will be reviewed in the
context of the Water Use Plan for the area and the policy criteria outlined above- if there is no
existing Water Use Plan, consideration of the application will be deferred until one has been
prepared.

Recommendations on allocation are made following techmcal review of the application. The
decision to allow the construction of berths is a matter of Government discretion. Even if an

application meets all the policy criteria, Government reserves its right to reject the application.

The use and occupation of water areas is subject to regular review by the Ministry of Natural

Resources and Labour, in conjunction with other agencies. The monitoring process will assess:

¢ Water quality in the associated water area,
+«¢+ Navigational access and safety
++ Authorised and unauthorized construction or use of berths.
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APPENDIX B: BERTHS PACKAGE (2)

APPENDIX H: KEY POINTS TO ALLOCATION POLICY — BERTHS
CURRENT PROPOSED
APPLICANT No requirement to link tenure of | If dryland tenure is leasehold
TENURE seabed with actual tenure of | then Crown lease will issue only
dryland for term remaining on lease.
Applicant must have reasonable
tenure — ie. greater than 10
years.
WATER Generally assumed by applicants | Dredging approval not automatic
DEPTH that approval of a jetty will allow | — application may be refused if
dredging water depth is not sufficient to
accommodate vessels without
dredging.
NAVIGATIONAL Assumption that applicant has | Proposed location will not
ACCESS water rights which follow the | impede navigational access for
boundaries of any adjacent | neighbors — particularly if there
dryland and can therefore | are proposals for development of
construct jetties almost up to the | adjacent water areas
boundaries of adjoining
properties
PUBLIC ACCESS Assumption of ° water rights’ if | Variation of policy to provide
& USE applicant has freechold land | that water rights are not

nearby (whether directly fronting
water edge or across a road)

automatic — if there is a well —
established existing public use
this must be accommodated or an
application not approved- or if
there is need for public use (eg
berthing or beaching of fishing
vessels) application will not be
approved)

‘LIVE — ABOARD
IMPACT

Not considered

Technical ~ assessment — will
assume that a percentage of boats
will be used as live-aboards —
provision of suitable on-shore
facilities will be reviewed as part
of assessment

MONITORING

Use & occupation monitored
only in response to conflict or
complaint

Regular monitoring to ensure
construction complies with Govt
approvals — eg, length of jetties
and siting of berths.

Monitoring of on-going use re
number of berths and usage
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APPENDIX G:

KEY POINTS TO ALLOCATION POLICY

CURRENT PROPOSED
ANCHORING Unacceptable damage to seabed No change
IMPACT and habitat (eg coral or sea grass)
SEABED Type of mooring proposed No change
STRUCTURE assessed against seabed
characteristics to check for safety
and suitability
ALTERNATIVE TO No alternative to provide long- No change
MOORINGS term accommodation or storage
LOCATION Location (&water area) is under No change
DEMAND high use for tourism or recreation
or commercial purposes — or
development is proposed which
will increase use — also
consideration  of  navigational
safety
FISHING Considered but no priority | Protection of fishing grounds and
GROUNDS assigned to fishing over boating fish nurseries to be given priority
over boating
HAVEN Not specifically considered unless | Area to be reserved for emergency
ANCHORAGE there is high demand in the area anchoring
CAPACITY Capacity assessment made in terms No Change
SURVEY of depth & no. of boats (assuming
average size)
LIVE- Not considered Tidal movement & on-shore
ABOARD IMPACT facilities to be assessed in view of
potential for ‘live-aboard’ use
EXISTING Applications generally reviewed Review of existing use &
USE on an ad hoc basis & with | permissions (dryland & water area)
reference to water use only to identify potential conflicts.
MONITORING Use & occupation monitored only Regular monitoring proposed

in response to conflict or

complaint

against environmental factors &
also identification of illegal
occupation
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APPENDIX B:
DOCKS

Date of Authorisation:

Authority:

Conditions:

Tenant status:

Term:

Rent:

Rent date:

Rent review:

Renewal?

APPENDIX B: BERTHS PACKAGE (3)

POLICY B2: TENURE CONDITIONS FOR BERTHS AT JETTIES OR

Virgin Islands Constitution- Governor’s power to dispose of Crown land
followed by the issue of a registered Crown Lease on completion.

Standard conditions apply irrespective of whether tenure is by licence or lease.
The area occupied by the berths will be defined to include all berths within a
single parcel for lease purposes.

The applicant must be able to prove ownership or long-term tenancy of the
dryland from which the dock or jetty is to be established — and in the case of
tenancy, this must be at least as long as the term of occupation granted under this
policy.

Private:

The dock or jetty is to be constructed to provide a maximum of 3 berths and one
or another o the following conditions applies in relation to the dryland from
which the dock or jetty is to be constructed:

% The applicant owns and resides on the adjacent dryland
< The applicant holds a Crown lease over and resides on the adjacent dryland

Commerecial:
One or all of the following apply:

.
o<

The berths will sub-let to a third party

The tenant will derive an income by charging for the use of the berths

The berths will be managed for the tenant by a third party

The applicant is a company

The vessels berthed are used for commercial purposes (such as chartering).

.
o

Private — 20 years
Commercial — 40 years

Private - $100 per berth per annum
Commercial - $200 per berth per annum — each dinghy dock will be regarded as
being the equivalent of one berth and charged at the appropriate rate.

All sites have a common rental date of 01 March in each year. Accounts are sent
21 days in advance.

The rental rate per berth is adjusted annually in line with the Consumer Price
Index for the preceding 12 months (as published on 01 December). The revised
rate is published in the Government Gazette and local media at the beginning of
January in each year.

Every five years (commencing in 2000) the rent rate per berth is reviewed against
market trends. All rates are adjusted at that time (whether by increase or
decrease), irrespective of nature or length of occupation.

No, leases are not subject to automatic renewal. A lessee wishing to continue to
occupy the site must make application for approval to issue a lease, six months
prior to expiration of the current lease.
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Transfer? ## YES, licences or leases may be transferred to a third party.

Mortgage? ## YES, provided the site is held under a registered Crown lease.
Sub- lease? ## YES, licences or leases may be sub-let.
NBLH licence? YES, the usual requirements for the issue of the Licence must be met.

## These are all subject to prior written consent by Government.
APPENDIX C: ADMINISTRATION AND IMPLEMENTATION
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APPENDIX G:

KEY POINTS TO TENURE POLICY

CURRENT PROPOSED
APPLICANT TENURE Information sought on | Applicant must either own the
application form adjacent dryland or have a long-
term lease (private or Crown)
whose term is as long as the term
which would be granted for the
jetty or dock.
TENANT STATUS Distinction made in charges | Private — applicant owns or
between private and commercial | resides on adjacent land
but terms not defined Commercial-  applicant ~ will
derive income from third party
use of the berths (direct charge,
sub-letting, management) OR the
tenant is a company.
TERM OF OCCUPATION Not specified but generally 99 | Proposed to be 20 years for
years private and 40 years for
commercial
RENT Licence fee per berth per annum: | Fees to be combined into a single
Private ($50) rate per berth per annum:
Commercial ($75)
Lease fee per annum - flat fee | Private - $100
irrespective of number of berths: | Commercial - $200
private ($150)
Commercial ($300) Same charge for licence or lease
occupation
RENT DATE All fees due on 01 January each | Common rental date on 01
year. March in each year for all
licences and leases- accounts to
-no accounts sent be sent 30 days in advance.
RENT REVIEW Varies according to lease | Annual revision in line with CPI
provisions — no standard for | Five yearly review against
Government review market rates
LEGAL Generally  defined by an | Survey to define actual structures
IDENTIFICATION imaginary line across a whole | and parcel number issued for the
water area structures- exclusion of adjacent
water area to maintain total Govt
control over future use and
allocation
ADMIN Single  charge  of  $100, | Charge to be renamed an
FEES irrespective of number of | Application Fee, increased to
berths/jetties — called an | $200 per application and payable
installation fee in advance with lodging of
application (non-refundable) in
the event of refusal) — scaled fees
for large applications which
require more investigation.
NBLH Seems to be inconsistency in | Provision of long-term tenure
LICENCE requirements therefore licence required under

the relevant act.
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APPENDIX B: POLICY M2: TENURE CONDITIONS FOR MOORINGS ON CROWN

SEABED

Date of authorization: <insert>

Authority: Virgin Islands Constitution — Governor’s powers to dispose of Crown land.

Tenure: Occupation Licence in the case of unsurveyed sites, to be followed by registered Crown
Lease on completion of survey.

Conditions:  Standard conditions apply irrespective of whether tenure is by license or lease.

Tenant status

Term:

Rent:

Rent date:

Rent review:

Contiguous or adjacent sites will be held under a single lease unless separated leases are
requested. A separate documentary fee will be charged for the issue of each lease.

Private: a maximum of three sites in a single location held for personal or
family use.
Commercial:  If one or all of the following apply —

sites are sub-let to a third party;

the tenant derives an income by charging for the use of the site(s);
sites are managed for the tenant by a third party;

the tenant is a company.

Private — 10 years
Commercial — 20 years

Private - $250.00 per mooring per annum
Commercial - $450.00 per mooring per annum

Rent is charged annually and in advance per mooring. A penalty off 9% per
annum will be levied for rents which are more than 21 days in arrears.

All sites have a common rental dated of 01 April in each year.
Accounts are sent 21 days in advance.

Rents per mooring are increased annually in line with the Consumer Price Index
(CPI) for the preceding 12 months (as published in 01 January in each year). The
revised rate is published in the Government Gazette and local media on 01 March
in each year.

Every five (5) years, commencing 2000, the Government reviews the rate per
mooring against market trends. All rents are adjusted (whether by increase or
decrease) on the basis of that review, irrespective of the length of tenure prior to

review.

Renewal? No, licenses or leases are not automatically renewed at expiration. A new
application must be made six months prior to the date of expiration.

Transfer? ## Yes, licences or leases may be transferred to a third party.

Mortgage? ## Yes, provided the site is held under a registered Crown lease.

Sub-lease? ## Yes, licences or leases may be sub-let.

NBLH Licence? Yes, the usual requirements for the issue of this licence must be met.

## These are all subject to prior written consent by Government.
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APPENDIX H:

KEY POINTS TO TENURE POLICY

CURRENT PROPOSED
TENANT STATUS Distinction  made  between Definition terms:
private & commercial but terms | Private- personal or family use to
not defined a maximum of 3 sites
Commercial — company
occupancy OR various
conditions under which income
is derived from the site/s
TERM Not specified- draft agreement Private — 10 years
OF implies year- by- year occupation Commercial — 20 years
OCCUPATION
RENT Licence fee: Fees combined into a rate per
Private & commercial at $100 mooring:
per mooring per annum Private0 $250 pa
Lease fee: Commercial $400 pa
Private - $150 pa flat fee
Commercial - $300 pa flat fee Same charge for licence & lease
RENT Fees due on 01 January — no | Common rent date for fees of 01
DATE accounts sent April — accounts sent 21 days in
advance
RENT REVIEW No provision for rent review Annual revision in line with CPL
Five-yearly review against
market rates
TRANSFER TO THIRD Not specified but assent assumed | Subject to written consent for the
PARTIES balance of the term remaining-
requirement registered as
incumbrance
RENEWAL Not specified Renewal not allowed — new
ON application to be made & grant
EXPIRATION subject to: environmental
monitoring & Government
priorities
MORTGAGE AND SUB- Not specified Subject to written consent of the
LEASE lessor — requirement to be
registered as an incumbrance
NBLH Not required due to yearly nature | Provision of long-term tenure
LICENCE of occupation therefore licence required under
Regulation
LEGAL Mooring to be identified by Mooring to be specifically
IDENTIFICATION approximation on plan identified by survey & parcel
number issued
PRACTICAL Mooring to be marked for safety | Moorings to be painted white for
IDENTIFICATION purposes — discussions on ID | safety & block/parcel no. painted
marking on
ADMIN FEES Single  charge of  $100, Charge to be renamed as
irrespective of number of sites — | Application fee & increased to
called an Installation fee $200 per mooring (scaled for
large nos) to cover assessment
costs
CURRENT PROPOSED
ANCHORING Unacceptable damage to seabed No change
IMPACT and habitat (eg coral or sea grass)
SEABED Type of mooring proposed No change
STRUCTURE assessed against seabed
characteristics to check for safety
and suitability
ALTERNATIVE TO No alternative to provide long- No change

MOORINGS

term accommodation or storage
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LOCATION Location (&water area) is under No change
DEMAND high use for tourism or recreation
or commercial purposes — or
development is proposed which
will increase use - also
consideration of navigational
safety
FISHING Considered but no priority | Protection of fishing grounds and
GROUNDS assigned to fishing over boating fish nurseries to be given priority
over boating
HAVEN Not  specifically  considered Area to be reserved for
ANCHORAGE unless there is high demand in emergency anchoring
the area
CAPACITY Capacity assessment made in No Change
SURVEY terms of depth & no. of boats
(assuming average size)
LIVE- Not considered Tidal movement & on-shore
ABOARD IMPACT facilities to be assessed in view
of potential for ‘live-aboard” use
EXISTING Applications generally reviewed Review of existing use &
USE on an ad hoc basis & with| permissions (dryland & water
reference to water use only area) to identify potential
conflicts.
MONITORING Use & occupation monitored | Regular monitoring proposed

only in response to conflict or
complaint

against environmental factors &
also identification of illegal
occupation
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APPENDIX C: RECLAMATION PACKAGE

POLICY R1: ALLOCATION OF THE SEABED FOR RECLAMATION
Date of authorisation: <INSERT>
Policy Statement

The reclamation of the seabed supports the economic development of the British Virgin Islands by
increasing the stock of land suitable for development. Government therefore encourages the reclamation
of the seabed provided the following criteria can be met:

1 the applicant owns or has long-term tenure over the dryland immediately adjacent to the foreshore;

2 the reclamation of the seabed will not lead to unacceptable environmental impact in terms of damage
to mangroves, reefs or dryland habitat;

3 reclamation will not adversely affect public usage of the area for recreation or impede other
commercial activities such as fishing;

4 there are no pre-existing rights or use permissions which could conflict with the allocation of the
seabed for reclamation;

5 the applicant has the financial capacity to complete the reclamation (including bulkheading) within a
reasonable time-frame.

Approval of an application for reclamation shall not imply approval for any of the following:

1 dredging to accommodate any subsequent development of the area as a marina;
2 establishment of berths, slips or haulout facilities in the water area immediately adjacent to the
reclaimed land.

Management Process:

Applications for reclamation must be made on the appropriate application form and accompanied by the
approved application fee. When reclamation is proposed as part of development of a marina which
include establishment of berths and moorings, the applications for berths and moorings must be lodged at
the same time as the application for reclamation.

Each application will be reviewed in the context of the Water Use Plan for the area and the policy criteria
outlined above — if there is no existing Water Use Plan, consideration of the application will be deferred
until one has been prepared.

Recommendations on allocation are made following technical review of the application. The decision to
allow reclamation is a matter of Government discretion. Even if an application meets all policy criteria,
Government reserves its right to reject the application.

The use and occupation of the seabed for reclamation is subject to regular review by the Ministry of
Natural Resources and Labour, in conjunction with other agencies. The monitoring process will assess:

¢ impact of the method of reclamation on neighboring properties taking account of such factors as
siltage from dredging (where approved), cleanliness and security of the site ( including drifting of
materials used for reclamation) and any impact on access to neighboring sites;

e containment of the reclamation to the approved acreage in terms of both overall acreage and
recovery of seabed;

e progress against approved time-frames for reclamation and bulkheading.
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APPENDIX C:

RECLAMATION PACKAGE

KEY POINTS TO ALLOCATION POLICY - RECLAMATION

CURRENT PROPOSED
APPLICANT TENURE Information sought on | Applicant must have acceptable
application for but tenure over | long-term tenure — and in the
seabed not linked to tenure over | case of a lease, owner’s
dryland permission  to  make an
application for reclamation and
written approval for
establishment of easement access
to any newly created land.
TERM OF 99 years No change
OCCUPATION
ENVIRONMENTAL Reclamation should not lead to | Restrictions on damage to or
IMPACT unacceptable damage or | removal of mangroves to be
destruction of natural | specified as part of Water Use
environment Plan together with other
protections for the natural
environment.
PUBLIC USE Not generally considered if the | Concept of water rights to be
& ACCESS applicant has water rights’ | modified to  provide for
gained by ownership of adjacent | overriding protection of well-
or nearby land accepted public usage of an area
whether for recreation or other
commercial activities (such as
fishing)
FINANCIAL Information sought on | Applicants  will need to
CAPACITY application but not followed up demonstrate financial ability to
complete  (including  bulk-
heading) within an approved
time - eg, loan commitment
letter from a financial institution
DEVELOPMENT Not generally specified or | Reasonable start and finish dates

TIME-FRAMES

enforced — particularly in relation
to commencement of reclamation

to be enforced by licence
conditions to ensure land is not
left waste

MONITORING

Use & occupation monitored
only in response to conflict or
complaint

Regular monitoring of
development against approved
start and finish dates- also
monitoring  of  extent of
reclamation to ensure are not
expanded without approval.
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HOW WILL THIS
AFFECT LOCAL
DEVELOPMENT?

Government wants its citizens to share in
the prosperity which can come from careful
and sensitive use of the marine estate.

In deciding who can lease the seabed, Gov-
ernment will give preference to BVIslanders
or Belongers— particularly those who wish
to undertake a commercial development.

To assist local entrepreneurs, there will be
preferential rent rates for some types of sea-
bed licences and leases.

HOW WILL THIS WORK?

Government 1s preparing specific policy and
tenure condition statements for different
types of seabed use.

If you are thinking of preparing a develop-
ment proposal, call the Ministry of Natural
Resources & Labour on 43701 xtn . .. -you
can find out about:

o specific use policies (such as moorings,
berths or reclamation);

e Conditions of tenure;

e Standard lease documents;

e Rents.... and more.

GOVERNMENT OF THE

BRITISH VIRGIN ISLANDS

POLICY FOR THE
MANAGEMENT
ALLOCATION
AND
ADMINISTRATION
OF
THE MARINE ESTATE

Date of Authorisation:
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WHAT IS THE MARINE ESTATE?

The beaches, territorial waters and seabed
together make up the Marine Estate in the
British Virgin Islands.

WHO OWNS THIS LAND?

The seabed, water and foreshore are vest-
ed in the Crown and can be regarded as
part of the public land asset of this coun-

try.

WHAT IS GOVERNMENT’S ROLE

Government makes decisions on who is
allowed to occupy and use the seabed for
specific developments such as moorings,
berths (at jetties and docks) and reclama-
tion.

In making these decisions Government
acts as the caretaker for current and future
generations of this country.

WHY IS THE MARINE ESTATE SO
IMPORTANT?

Access to clear beaches and pristine waters is
one of the many advantages of living in the
British Virgin Islands.

Our waters provide not only personal recrea-
tion but also a base for our economy— many of
us make our living from the diverse marine
activities (diving, boating,, etc) that are part of
our tourism ventures. Not forgetting, of
course, the fishermen whose livelihood puts a
variety of fresh fish on our tables.

To maintain our advantages we need to make
sure that our marine assets are protected both
now and in the future.

WHAT IS GOVERNMENT GOING TO
DO TO PROTECT OUR MARINE

ESTATE?

The policy set out in this brochure illustrates
the planning approach which Government will
adopt for all future marine-based proposals.

Standards for allocation of the seabed, its use
and criteria for decision-making are now clear-
ly documented for all current and future users
of the marine estate.

By adopting standards, and forward planning,
Government administration will be more effi-
cient-and there can be greater emphasis on
monitoring and managing development.

POLICY STATEMENT

Government’s goal for the marine es-
tate is to achieve harmonious develop-
ment which does not compromise the

marine environment.

It will achieve this by:

1.

ensuring that the seabed, territorial
waters and foreshore remain part of
the public domain.

Requiring prior assessment of ma-
rine capability and sustainability
(via Water use Plans) before any
area of seabed is licensed or leased
for development.

Linking approvals for the use of the
seabed with the authorisations of
the Development Control Authority.

Adopting standard contracts
(licenses or leases) which clearly set
out the requirements for use and
development—and which can be
enforced if there is any deviation
from the contract agreement.
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1. Commencement of this policy

The Government of the Virgin Islands has over the years approved the use of the seabed and has
subsequently entered into a number of licence and lease agreements, which govern the specific
conditions that may apply in each instance. The policy acknowledges the fact that the duration,
general terms and conditions are enshrined into a myriad of legally binding instruments.
Notwithstanding, the policy, where relevant, seeks to clarify future agreements and those which may
be considered for renewal. Moreover, it aims to regularize general matters related to the
administration of the seabed, reiterates the fundamental need to balance the integrity of natural
resources against economic development, articulates the need to consider the manner in which
climate change and disaster risk reduction should factor into decision-making with respect to the
ongoing and future use of the seabed and asserts the need for the wise and rational management of
this environmentally significant public good, which benefits the Virgin Islands, both socially and
economically.

2. Interpretation

“Beach” - the zone where the accumulation of unconsolidated material (muds, sands, stones, gravels,
shingles, coral fragments or boulders) extends seaward to the 20m bathymetric depth (unless depth of
closure exceeds 20m) and landward to the place where there is a marked change in material,
physiographic form, or to the line of permanent vegetation (usually the effective limit of storm
waves), whichever is furthest landward.

“Berth” - a vessel's allotted place at a wharf or dock.

“Breakwater” - a barrier built out into the sea to protect a coast or harbour from the force of waves.

“Certificate of Non-Objection'” —a certificate signed by an applicant seeking the grant of
development permission under the Physical Planning Act, 2004, indicating that he has notified the

owner of the land of his intent to develop and the owner has no objection.

“Coastline” - a line that forms the boundary between the land and the ocean.

“Development Fee” — fee applied for the exclusive, private or commercial use of the seabed by an
applicant upon approval by Cabinet. The fee shall be applied on an annual basis.

“Easement” — 1) right of way over another’s property, 2) means the right attached to a parcel of land
which allows the proprietor of the parcel either to use the land of another in a particular manner or to
restrict its use to a particular extent, but does not include a profit (the right to enter the land of another
and take a particular substance from that land, including the soil or products of the soil).

“Land” — includes land covered with water, all things growing on land and buildings and other things
permanently affixed to land® or means any corporeal hereditament including a building and other

! Virgin Islands Physical Planning Act, 2004 , Section 24
2 Land Registered Act, 1991, Chapter 229, Section 2

3 Land Registered Act, 1991, Chapter 229, Section 2
Marine Estate Administration Policy (Draft) Last revised: 28 May. 21

187



things permanently affixed to land and includes the foreshore, sea-bed and land covered by water
within the boundaries of the territorial waters of the Territory; *

“Jetty” - a landing stage or small pier at which boats can dock or be moored.

“Lease™ — means the grant, with or without consideration, by the proprietor of land of the right to the
exclusive possession of his land, and includes the right so granted and the instruments granting it, and
also includes a sublease, but does not include an agreement for lease.

“Licence™ — means a permission given by the proprietor of land or a lease which allows the licensee
to do some act in relation to the land or the land comprised in the lease which would otherwise be a
trespass, but does not include an easement or a profit.

“Marine Estate” — comprises the seabed and Territorial Waters vested in the Crown and 1s regarded
as a public asset.

“Mooring” — a place where a boat or ship is moored including the ropes, chains, or anchors by or to
which a boat, ship or buoy i1s moored. It may also represent a marked position identifying a location
for repeat use with a device on the seabed, e.g., navigation lights.

“Reclamation” - the act of creating new land from the sea, or wetlands, or other water bodies, such as
ponds, through infilling;

“Restoration” - measures taken to return a site to pre-violation conditions.
“Seabed” — the ground under the sea; the ocean floor.

“Territorial Waters” — synonymous with the “Virgin Islands waters” means the sea or other waters
within the seaward limits of the territorial sea of the Virgin Islands; and waters landward of the
baselines for measuring the breadth of its territorial sea.’

“Water Rights” — refers to the rights that may be attached to the use of adjacent bodies of water in the
case of a landowner whose land borders navigable oceans. Landowners with littoral rights have
unrestricted access to the waters but own the land only to the high water mark. After this point, the
land is owned by the Crown. Water rights are appurtenant, meaning that they are attached to the land
and not to the owner, and must be assigned by the Crown.

3. Policy Aims

The Ministry of Natural Resources, Labour & Immigration recognises that the marine estate contains
some of the Territory's most important areas for conservation and protection. These areas are also
prized for leisure, commercial activities and development. It therefore, seeks to maintain the highest
standards for its assets by ensuring that management of these important areas is carried out in a
responsible way with all necessary statutory consents, whilst deriving benefit from the consent(s)
given,

4 Virgin Islands Physical Planning Act, 2004, Section 2
3 Land Registered Act, 1991, Chapter 229, Section 2
¢ Land Registered Act, 1991, Chapter 229, Section 2

7 Merchant Shipping Act, 2001, Section 2(2)
Marine Estate Administration Policy (Draft) Last revised: 28 May. 21
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The Ministry of Natural Resources, Labour & Immigration has two key remits:

1. the stewardship role to conserve natural (assests?) resources; and
2. the sustainable development of its assets to generate revenue and facilitate economic
development.

The ecosystem services provided by natural systems have social and economic value. These
ecosystem services include recreation, fisheries, aesthetics, tourism, maintenance of ecological
integrity, and resilience to the impacts of climate change and other hazards. Therefore, proposed
developments within the marine estate should not lead to unacceptable changes to these natural
systems, which in turn will affect their social and economic value to be quantified over time.

The policy aims to achieve the following objectives:

1. Rationalise and standardize the allocation of the seabed for various uses within the context of
the overarching sustainable development goals of the Virgin Islands;

2. Enhance the management and administrative framework related to the development and
conservation of the Territory’s marine estate.

3. Ensure that Virgin Islanders, residents and wisitors have access and may benefit from
recreational opportunities and other types of activities afforded within the Marine Estate.

4. Include disaster risk reduction and climate change considerations into the decision-making
framework related to the use of the marine estate.

4. Values of the Marine Estate Administration Policy

The Marine Estate Administration Policy shall be underpinned by the following values and
principles:

1) Equity - as provided by the Constitution of the Virgin Islands, current and future generations
have a right to a clean and healthy environment that is protected. Every person has the right to
an environment that is generally not harmful to his or her health, and as such, stakeholders
should (a) prevent pollution and ecological degradation; and (b) promote conservation as far
as 1s possible;

2) Balance - ecologically sustainable development will be pursued and use of natural resources
secured while promoting justifiable economic and social development.

3) Fairness - administration of the public interest in the rational and sustainable management of
the marine estate will be the objective, to ensure that the public’s interests are weighed and
accounted for in all decisions that are taken. In addition, there shall be standard principles
relating to the manner that fees and procedures are applied to all stakeholders.

4) Transparency — there shall be clear and consistently applied guidelines to address all aspects
of decision making and ongoing administration of the marine estate.
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5. General Principles of the Marine Estate Administration Policy

The general principles to follow are based in part on the United Kingdom’s Crown Estate’s Guidance
Note® on decision making related to the use of the Marine Estate. In addition, local context has been
enshrined into the principles for the effective administration of this important public asset.

o The Marine Estate is comprised of the territorial waters and seabed, which are vested in the
Crown and are regarded as a public asset. The Marine Estate is a resource of Territorial
importance.

e The Ministry of Natural Resources, Labour & Immigration has a delegated duty on behalf of
the Crown to manage the Marine Estate. The Ministry of Natural Resources, Labour, &
Immigration has a duty to maintain and enhance the value of the Marine Estate and the return
obtained from it with due regard to the requirements of good management.

o The Ministry of Natural Resources, Labour & Immigration will consider each application for
rights to use the seabed on its merits in keeping with its obligation to realise value and meet
its good management duty.

o Fragmentation of ownership of the territorial seabed would potentially detrimentally impact
national economic and security interests. It could impede the effective achievement of
government regulation, such as environmental and marine conservation objectives. It would
also compromise the future development and management of the asset. For these reasons,
Government will retain ownership and grant rights by lease or licence.

o The segregation of the use of the marine estate by lease or licence should not further
adversely affect public usage of the surrounding area for recreation or impede other
commercial activities such as fishing.

o Emphasis on the public’s interest should be paramount, as the seabed and the marine estate is
a public good. Whenever conflicts arise in terms of conflicting uses, public interests should
be weighed heavier.

e Individuals or entities should not be allowed to lease the seabed for the sole purpose of
excluding traditional and customary uses. Therefore, leases of the seabed will be limited
solely for reclamations, marine renewable energy installations and development beyond the
high water mark.

¢ For the avoidance of speculative reclamation, which can result in adverse environmental and
social impacts, applicants must provide not only plans for the reclamation but also
conceptual/schematic plans for the development on the reclamation.

8 http://
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e Determining factors for the award of any agreement should include an assessment of the
irreversible damage or loss of biodiversity and the increased likelihood of impacts from
environmental, climate change or hazard-related factors.

o Development within the marine estate may support the economic activity of the Virgin
Islands by increasing the stock of land available for development or increasing recreational or
other values. This however must be weighed against the possible environmental, social and
wider economic impacts.

e Permission shall be required to install moorings and jetties and will be required to deposit any
substance or object within the Territorial waters, either in the sea or on or under the sea bed,
from— (a) any vehicle, vessel, aircraft or marine structure, (b) any container floating in the
sea, or (c) any structure on land constructed or adapted wholly or mainly for the purpose of
depositing solids in the sea. Sinking of any vessel or floating container shall also require
permission.

e The applicant must be able to prove ownership or consent of landowner(s) of the dry land
parcel(s) adjacent to or from which a structure or asset is to be established on the basis of full
disclosure of the planned development. Adjacent landowners have the right of first refusal for
any development along the shore next to their property. When there is a shared water
frontage, various mechanisms for conflict or negotiated solutions should be exhausted
between the interested parties (joint ventures, swapping of development rights, and creation
of easements and/or establishment of covenants). Additional allocation of seabed rights,
which could conflict with existing allocated rights or for use of the seabed, should be
avoided.

o Fees assessed in relation to the use of the marine estate will be based on the area affected by
the use and not strictly the built footprint of the use only.

6. Environmental protection and mitigation for loss of biodiversity and
ecosystem function

The protection of the environment is paramount in the development and utilisation of the marine
estate. The placement of any asset and their continued operation should not result in environmental
degradation within the Marine Estate. During the consideration of any development proposals,
Environmental Impact Assessments will be conducted and will assist in identifying environmental
impacts and mitigation measures. Moreover, ongoing operations post-development should also be
addressed. Mitigation measures may include, but are not limited to:

1. Preventing damage to coastal and marine habitats;
. Preventing dumping of garbage, solid or liquid waste;
3. Preventing discharge of sewage, especially through the provision or retrofitting of facilities
for pump out and storage at commercial docks, jetties and marinas;
4. Preventing discharge of pollutants or hazardous substances into the marine estate;
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5. Preventing noise or light pollution, especially within ecologically sensitive areas.
The developer shall bear the cost of the implementation of all agreed upon mitigation measures.

1. Impacts belowa certain threshold value will not attract an environmental fee

2. If mitigation measures are required, the restoration costs will be fully borne by the developer.
The capital required for the implementation of the mitigation measures may be paid into the
Climate Change Trust Fund (CCTF) with administrative costs added. The CCTF will be
responsible for dispersing such capital for implementation of any environmental management
plan derived from actions required of the developer. The CCTF will employ its standard
Monitoring, Reporting and Verification procedures to ensure that the mitigation works are
delivered.

The Physical Planning Act, 2004 provides for the establishment of Environmental Protection Areas
and Special Resource and Use Area. These areas, once declared, can take into account the presence
of habitats of importance and define measures to ensure that proper measures are employed in
maintaining and improving their value. Allocation and ongoing within the Marine Estate use would
have to comply with management plans.

Government should establish a framework for monitoring of ecosystem services and values, as well
as environmental change, which would support cost benefit analyses.

Determining factors for the award of any agreement for the use of the seabed should include an
assessment of the irreversible damage or loss of biodiversity and the increased likelihood of impacts
from environmental, climate change or hazard-related factors. Replenishment of damaged or loss
marine habitats, such as coastal vegetation, mangroves, seagrasses, eroded dryland, sand dunes, etc.
by applicants for use of the seabed should be considered during the review of applications.

7. Climate Change Considerations

Structures constructed and operated within the foreshore should not adversely impact natural habitats
which comprise a part of the Territory's natural resilience to the impacts of climate change.
Seagrasses, mangroves, coral reefs and salt ponds, must not be damaged or destroyed. Structures
built within the Marine Estate should be designed and constructed taking into account projected
climate change impacts, including, but not limited to, sea level rise and stronger storm surge impacts
on the shore. Notwithstanding the foregoing, Government shall not be held liable for the loss of lands
and structures or other impacts resulting from climate change.

Hazard events (storm, hurricane, fire, etc) can result in damage or alteration to reclamations, jetties,
breakwaters or other structures residing on the seabed. As a result, these structures may require
restoration, relocation or removal depending on the nature and severity of the event or changes to the
prevailing climatic or environmental conditions. Decision making with respect to the manner in
which structures residing on the seabed are re-built, relocated or eliminated should be guided by
technical assessments which review the feasibility and suitability of any actions and their effect on
the Territory’s resilience to Climate Change. Lessees or licencees are advised to consult with
relevant technical bodies that may assist in this regard.
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Offsite restoration and mitigation of systems impacted by proposed development should be employed
as a measure only when and where the likelihood of success of the effort will result in undiminished
resilience to the impacts of climate change. Uses of the marine estate should be in keeping with the
Climate Change Policy.

8. Disaster Risk Reduction Considerations

Development should not result in greater vulnerability to natural or manmade hazard/disaster events,
unless the development's proponent (lessee) can mitigate and sustain such increased risk.

The Energy, Environment and Climate Adaptation (EECA) Committee under the National Disaster
Management Council and chaired by the Ministry of Natural Resources, Labour & Immigration can
serve as a coordinating body for Disaster Risk Reduction matters under this policy.

Implementation of the policy in general should support the objects and provisions of the Disaster
Management Act, 2003. Specifically, Part VII of the Act prescribes the preparation of Special Area
Precautionary Plans for Specially Vulnerable Areas, which would need declaration and delimitation.
Assets residing on the seabed proposed or existing in such areas need to adhere to the Precautionry
Plans, which may include strategies, policies and standards for development and maintenance of
structures.

Post-hazard event assessments undertaken by teams led by the Department of Disaster Management
employ two important mechanisms, namely the Damage Assessment and Needs Analysis
(immediately post-event) and the Afier Action Reporting (one month after) to assess impacts.
Damage to the natural assets of the marine estate should be comprehensively integrated into all
assessment processes so as to account for the damage to the environment and related loss of
productivity.

Damage to assets built in the marine estate that are impacted by hazard events should be assessed
either independently or by the national damage assessment teams as soon as practicable. The result of
the assessment should be reported to the appropriate agency to guide the determination of the assets’
long-term viability. Irreparable or substantial damage to built marine assets would require planning
approval for their rehabilitation or reconstruction.

The Act allows for the designation of marine shelters, which provide safe havens during storms and
other emergency events. Areas that serve as marine shelters should not be encumbered by leases,
licences or agreements that may limit their functions and accessibility.

Insofar as possible, Govemment should prepare marine habitat restoration plans in order to improve
the manner in which the aftermath of a disaster is addressed as part of the Disaster Risk Reduction
framework for the Territory.

9. Planning and Administration of the Marine Estate

The Marine Estate Administration Policy should be guided by the availability of the best and most
current data and information about the state of the resources and their value as well as broader
socioeconomic conditions. Natural resource inventories, which catalogue key habitats of national
importance to the fisheries, biodiversity conservation and tourism sectors should be established and
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kept current. Up to date data should inform environmental sensitivity and guide decisions regarding
the costs and benefits of development within the marine estate.

All structures residing on the seabed shall be surveyed and included into National Geographic
Information Systems (NGIS). Reclamations, in addition to their inclusion into the NGIS framework,
shall form part of the cadastre after the lands are surveyed.

A marine spatial plan based on natural resource inventories and environmental sensitivity shall be
developed to guide decision making regarding development within the Marine Estate. Synergy
should also be sought with other important national planning processes and documents, such as the
National Physical Development Plan and National Disaster Plan.

10.Types of Agreements

Three types of agreements are advanced under this policy: leases, licences and easements.

Easements may be conferred to adjacent land owners to facilitate access and navigation into and
around adjoining docks and jetties (generally within zones A and B, as displayed below). All other
rights besides rights of access in the easement area shall be retained by the Crown. Easements may
also be granted to ensure public access to the coastline or unhindered access and navigation around
other types of assets affixed to the seabed.

Licenses are instruments that grant permission to an individual or an entity to use the marine estate
for a specific purpose such as installation of moorings, jetties and other structures and carrying out of
permitted operations. Licenses do not convey an interest in real property. Leases convey an interest in
real property and shall be applied for reclamations, marine renewable energy installations and
development beyond the high water mark.
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\ Sea

The tableError! Reference source not found. below outlines the characteristics of each type of

agreement and the rights conferred.

' Characteristics Lease
Conveys an interest in Yes
real property

Licence
No

Easement
Yes

Revocable No (usually) Yes (usually) No (usually)

Transferrable Yes No Yes

Exclusive right Yes Optional Optional

Applicability Reclamations, marine Jetties, moorings and Facilitate unfettered
renewable energy other types of access to assets under
installations and structures described in lease or licence or to
development beyond Error! Reference continue traditional and

the high water mark

source not found.

customary uses through
access by  various
stakeholders

Table 1. Types of agreements
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11.Public Rights of Access and Use

The UN Convention on the Law of the Seas’ establishes a broad principle of the freedom of-the-seas
doctrine, which essentially limits national rights and jurisdiction over the oceans to a narrow belt of
sea surrounding a nation's coastline, called the Territorial Sea. The remainder of the seas are
proclaimed to be free to all and belonging to none.

In the context of the Virgin Islands, the marine estate belongs to the Crown. Inherently, therefore,
there is a right to unimpeded navigation. Vessels in transit passage, however, must observe
navigational safety, prohibition of vessel-source pollution and the conditions that vessels proceed
without delay and without stopping except in distress situations and that they refrain from any threat
or use of force.

The grant of seabed licences and easements does not preclude the rights of other stakeholders to
enjoy, navigate, traverse or otherwise use the water column, unless otherwise stated. By default, a
lease shall provide exclusive rights to the use of the seabed and that part of the water column
occupied by the approved development (i.e. the development’s footprint). A seabed licence or lease
does not otherwise alienate any waters surrounding assets such as moorings, jetties or reclamations
from other customary or traditional uses related to commerce or recreation. Stakeholders therefore,
have rights to access and enjoy resources once they do not adversely impact on the rights of licencees
and lessees to free and unhindered access to their assets.

12.Types of structures and activities for which the seabed may be licenced
or leased

Any use of the seabed requires permission. Applicants may request permission for the use of the
seabed for the following purposes:

Moorings installation, including within hurricane shelters, excluding live aboard purposes
Jetties and Docks, including floating

Reclamations

Breakwaters and wave/current attenuation devices

Dredging

Floating platforms

Marker and swim line buoys inside and outside of reserved Government harbours and ports
Fish Aggregation Devices

Cables and pipelines

Marine Renewable Energy Systems

In-situ scientific monitoring stations

Artificial reef formation

Mariculture operations

Recreational operations extending beyond the high water mark

0. Any other development beyond the high water mark

10

—ETI R SR e e O

B 3

? http://www.un.org/depts/los/convention_agreements/convention_historical _perspective.htm
* The Ministry of Natural Resources and Labour, in considering these applications must consult the Virgin Islands

Shipping Registry and the BVI Ports Authority where marker buoys may be installed for navigational purposes.
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13. Governance of Structures and Activities for which the Seabed may be
licenced or leased

(i)  Basis for the application of fees for the use of the seabed and punitive
charges

Seabed licenses and leases may attract a development fee and an embedded environmental fee. Illegal
development on the seabed will attract punitive charges.

Development fee

The Development Fee is based on the principle that the seabed, which is a common good and
resource held by the Crown is being segregated for commercial or private use. This fee will be
assessed for the rights of the use of the licensed or leased space. The common nature of access and
benefits which may be derived by any stakeholder has now been segregated from public use for
private or commercial benefit. The Crown (and by extension the public) should be compensated for
the private or commercial right now being derived by the applicant.

Fees shall be applied for the use of the seabed for moorings, jetties, docks, breakwaters, reclamations
and any other use. A new schedule of fees will be developed, which will aim to standardize the
manner in which Government will charge for the use of the seabed. The Fee Structure, which will
support the implementation of the policy, shall take into account the full area of the seabed affected
by the use, including the operational area for jetties.

A standard fee for the use of moorings will be promulgated. The use of the seabed for jetties, docks,
breakwaters, reclamation and other structures will be calculated on the square footage occupied by
the structure plus the affected zone. In the case of jetties and docks, fee calculations will not be based
on the estimated number of berths. Instead, fee calculations will be based on the square footage of
the structure.

FEnvironmental fee

An Environmental Fee will comprise a component of the Development Fee and will be prorated
within the Annual Ground Rent assessed for all assets under license or lease except moorings. The
calculation of an Environmental Fee will be commensurate with the environmental impact and
associated loss of ecosystem values. For instance, the pre-determined economic value of undisturbed
or natural habitats on a per unit of measurement basis — square foot of coral reef or seagrass — will be
used to assess the Environmental Fee to be applied to a development project.

If any development on the seabed requiring a license or lease proceeds without permission a punitive
charge may be levied. If the action has caused environmental damage, penalties should be
compounded based on the size of the area impacted by the unauthorized activity. The fine to be
applied will be calculated based on a pre-assessed and standard value of the habitat applied to the
total area affected by the activity. Therefore, pre-assessed values will be determined for mangroves,
sea grasses, corals, salt ponds, sandy bottom, rock/rubble etc.
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The punitive charge will apply irrespective of whether the development is subsequently allowed to
proceed or not. If upon review, the development is allowed to proceed, the development fee will also
be applied in addition to the punitive charge. The developer may be required to mitigate
environmental impacts caused or restore sites especially in cases where the development is not
allowed to proceed.

Resource driven considerations to establish costs for mitigating loss and restoring sites shall be
established by law.
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year on the seabed) shall be prohibited. Agreement with the developer

Vessels that are left either abandoned or contingent upon Planning and
being stored on anchor for a period Building Authorities’ approvals and
exceeding 1 year should be removed at prior to the commencement of any
the owners’ expense. No anchor areas works; and,

should be established and penalties 3. Issue a seabed lease upon completion

should be set for any infractions. of the reclamation project.

The Interim Development Agreement
would address, among other factors:

(1) the general conditions guiding the
reclamation

(2) the maximum term for completion of
the project

(3) the start date for the payment of fees
to the Ministry of Natural Resources,
Labour & Immigration for the right to
use the seabed for reclamation

(4) penalties for the non-exercise to
reclaim within the agreed upon period.

The interim agreement shall be
superseded by the lease upon completion
of the project and the registration of the
new parcel.

The application process is outlined Error!
Reference source not found. Error!
Bookmark not defined..

Public Access & | The public has a right to use surrounding | There shall be no rights Intended purpose of the reclamation must be
Use waters and to freely enjoy the same conferred for the public use of taken into account when determining the
without hindrance. Various types of private docks, however access rights of the public to use and traverse
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users of waters (fishers, divers,
recreationists etc.) should also generally
not be hindered from use of the
foreshore or the resources contained
therein.

to the surrounding water
column remains public.
Marinas should allow for access
and use within the context of its
commercial activities.

reclaimed land. Most leases do provide for
the public to traverse to make use of the sea.

Rights Imposed

Shoreside commercial interests or land

Adjoining lands may be a

Ownership of the land immediately ahead of

by Adjacent ownership may be taken into | determining factor in awarding the foreshore may be a determining factor in
Land consideration in the award of moorings, | licences for jetties and marinas establishing the ability to reclaim. Land
Ownership but may not be the sole determining | without prejudicing the rights owners will be given the first right to
factor. Equity, fairness and access by | of other adjacent landowners reclaim in front of their properties.
other stakeholders to the seabed may | and users to enjoy and derive
also be weighed in determining the | benefit from the use of the Environmental, Disaster Risk Reduction and
allocation of moorings. The adjacent | foreshore. Under social factors will guide decision making on
landowner has first preference to | circumstances where the permission to reclaim including ability to
commercial or private moorings in the | proposed installation of the mitigate for loss of biodiversity, implement
water in front of their property up to an | jetty may result in disaster recovery measures and initiatives,
extent to be defined in the Marine | environmental, social or conserve natural resources and ensure
Spatial Plan. economic impacts, such will be traditional access (which may include any
A letter of objection can be issued by the | weighed in determining customary, prevailing practices such as
landowner if they do not want | approval. fishing, beach use, recreation, diving or any
commercial moorings in front of their other reasonable use of coastal resources) to
property. the foreshore and its resources by
stakeholders.
Navigational The placement of moorings should not Licencees should be able to No navigational issues arise.
Access and hinder navigation and access to existing | establish no wake zones. The

Other Interests

jetties, marinas and channels.
Government reserves the right to
relocate moorings or revoke the licence
in the interest of health and safety,
navigation or to prevent environmental
degradation.

placement of a jetty should not
conflict with navigation and
access into harbours and bays.

Water Depth
Allowed

No dredging allowed. Moorings must
conform to existing depth and should

The grant of a dredging licence
to facilitate a jetty or dock is

N/A
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account for maximum vessel draft and
navigational issues.

not automatic. An applicant
may be refused if water depth is
not sufficient to accommodate
vessels without dredging or if
environmental damage may not
be mitigated or controlled.

Application Cabinet shall approve all applications for the use of the seabed. Applications for the installation of moorings should be lodged at the National Parks Trust of the
Process Virgin Islands. Any other types of applications should be made to the Ministry of Natural Resources, Labour & Immigration. Applications for moorings are
considered by the Technical Advisory Committee (TAC) chaired by the National Parks Trust. Other applications for the installation of jetties, docks reclamations
and other assets are reviewed by the Environmental Unit of the Ministry of Natural Resources, Labour & Immigration and referred to the Technical Review
Committee (TRC) chaired by that department. Increasingly, however, an integrated approach will be sought whereby all applications for the use of the seabed and
terrestrial areas can be reviewed by a joint committee comprised of the Pre-Planning Committee under the Town & Country Planning Department, TAC and TRC.
(Further detail on the reclamation application process is provided in Table 2).
Financial No demonstration of financial capacity Applicants will need to Applicants will need to demonstrate
Capacity required. demonstrate financial ability to financial ability to complete the reclamation
complete within an approved (including bulk heading) within an approved
time. time.
Commencement | A letter of approval once issued will A letter of approval once issued A letter of approval once issued will require
period of require that a licence be executed within | will require that a licence and that an Interim Development Agreement be
Agreements six months by the licencee. Renewal an Interim Development executed within three months by the
will be executed on an annual basis. Agreement be executed within licencee after Planning Authority’s
two months by the licencee approval.
after Planning Authority’s
approval.
Development Applicants must install moorings within | Applicants must install Applicants must | Applicants must complete reclamation
Timeframe three months of issuance of an approval | permanent jetties and install floating within 3 years of approval. If the

letter. The National Parks Trust must be
informed in writing when the mooring
buoys have been installed, with the date
of installation stated in such information
and the name of the person or company
who performed the installation.
Moorings should only be installed by

docks and all
other assets
approved within
one year.

breakwaters within three years
of approval prior to the
revocation of permission upon
Cabinet's approval.

Visible notices of approval
should be posted on site during

development has not been completed or
taken place within the allowed development
timeframe the Crown may exercise the
option to repossess the area.

Visible notices of approval should be posted
on site during the construction/development
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qualified personnel using approved
techniques. The applicant must renew
the seabed licence every 10 years.
Licence fees are due on an annual cycle.
Failure to pay will result in the licence
being revoked and the mooring(s) being
removed after two years of non-
payment.

If the licencee decides to remove a
mooring, permission must be sought
from the Cabinet of the Virgin Islands
through the NPTVI. Any request for the
adjustment of the annual fee on the basis
of the permanent removal will not be
honoured otherwise. The seabed will
thereafter be made available for use by
other applicants. If a mooring buoy is
permanently removed by the licencee,
they must re-apply for any future
installations.

the construction/development
phase in order to facilitate
monitoring and compliance by
Government agencies.

phase in order to facilitate monitoring and
compliance by Government agencies.

Term of
Agreements

Mooring licences are to be awarded for a
period of ten years. Payment is to be
made annually for private and for
commercial entities. A Trade Licence
for commercial moorings will be
required for any operations. An arrears
fee after 21 days of the bill becoming
due will be assessed at 5% per annum.
If the fees are not paid year over, it shall
be compounded. Non-payment of fees
after two years shall result in a
revocation of the licence.

If the adjoining lands are held
in leasehold, then the licence
will be issued only for the term
remaining on the lease. The
term for a licence for a jetty and
breakwater is 40 years with the
option of renewal. If an
extension of a jetty, dock or
breakwater is envisaged, the
starting period for the same will
be associated with the original
date of issuance of a licence.

Leases for reclamations are awarded up to
99 years. If an extension of reclamation is
envisaged, each parcel (original reclamation
and each extension) may be governed by
separate leases and terms in which case the
starting period for the same will be
associated with the original date of issuance
of a lease.

However, if the lessee wishes to amalgamate
the parcels, then the new parcel will be
subject to terms and conditions of a new re-
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negotiated lease. Under said circumstances,
the value of the lease will reflect fair market
value of the unimproved land at the time of
renegotiation. Upon amalgamation, the
period of commencement shall coincide
with the date of the new agreement unless
otherwise agreed upon.

Commencement
of the
Application of
Annual Seabed
License Fees

Annual fees will apply three months
after the issuance of the licence. A flat
Development Fee will be assessed for all
moorings.

Annual fees will apply after six
(6) months after approval and
issuance of the licence. The
Development Fee will be
assessed per square foot of
asset installed/constructed. A
separate fee may be assessed
for the operational area
surrounding a jetty. A schedule
of fees is to be developed.

Fees will be due upon the execution of the
Interim Development Agreement. The
Development Fee will be 25% of the
unimproved value of the reclaimed acreage.
This is founded on the principle that the
approval grants the right to develop along
the seabed and all other interests were
excluded.

At first instance, fees will apply up to the
maximum area approved under the
agreement. Final calculation of the annual
fees will be undertaken after completion of
the reclamation project and the final acreage
calculation performed by Survey
Department. Fees may be adjusted
upwardly if the extent of the reclamation
exceeds the approved area of the seabed.

All related costs for undertaking surveys to
establish the extent of land reclaimed under
a seabed lease shall be assessed to the
applicant at fair market value of the service
rendered by the Survey Department as per
the Lands Surveyors Regulations of 2005,
Section 28 of the Lands Surveyor’s
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Ordinance (CAP 215) Schedule 6, section J
(professional services).

Rent Review

Rent shall be reviewed at first
instance at the expiry of 10
years from the issuance of the
licence. Thereafter, rent will be
reviewed every 5 years.

No rent review.

The value of the reviewed lease may be
based on 5% of the current unimproved
market value of the land.

Transfer of
Leases and
Licenses and
Sub-Letting

Licences are non-transferrable. Licences are non-transferrable.

Leases are transferrable

2.5% of the fees
collected

Changes to the
extent or
location of
assets on the

No variations to the terms and conditions
of licences will be allowed. Movement
of moorings must be approved by the
Cabinet of the Virgin Islands.

Changes to the location and the
extent of assets will require
Cabinet and Planning
Authority’s approval.

Increases in size or extent will require
Cabinet and Planning Authority's approval
prior to implementation.

seabed
Cessation of Agreements may be terminated with six months’ notice of a breach to the terms and conditions | Termination of leases will be governed by the terms and
Agreements if the licensee has not corrected the nature of the breach nor provided reasonable notice of their | conditions contained therein.

intent to correct any defect or change in the nature of the agreement. Notwithstanding a notice
by the licencee to correct defects to the terms and conditions, the Ministry of Natural
Resources, Labour & Immigration and NPTVI shall determine a reasonable period to correct
any defects that result in short or long term adverse impacts to the environment. The Town and
Country Planning Department shall determine a reasonable period to correct any defects in the
design or size of development of jetties, docks and other assets and impose timeframes for the
completion of works. The corrective measures shall be communicated to the licencees, who
shall be bound to complete works or correct any issues within the stated period. Non-
compliance shall result in the recommendation for termination of the agreement to the Cabinet
and for costs to be recovered by BVIG.

In cases of moorings, the NPTVI may withdraw the grant of a license to any licensee for non-
payment of annual fees after two consecutive years upon approval by the Cabinet and as
communicated to the licensee by way of reasonable notice thereafter. The licencee is liable for
the cost of removal and the outstanding fees. Upon the end of the term of licences, the asset
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l should be removed at the owner’s expense, should there not be a new agreement in place.
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issuance of licenses, permits and leases for the use of the seabed

among other issues; and

c. decided that the Ministry of Natural Resources, Labour and Immigration
instruct the Attorney General's Chambers to vet the Virgin Islands
Marine Estate Administration and Coastal Zone Management draft Bill

for its finalisation and submission to the Cabinet for consideration; and

d. decided that an expedited extract be issued to allow for the decision of

the Cabinet to be acted upon before the confirmation of the Minutes.

Please be guided accordingly.

Ms. Sandra Ward
24th June, 2020

208



Grant of Crown Land - Parcel 73,
Block 2740B, West Central
Registration Section - Chantel
Malone

f Signed l - 12 November 2019 - MNRLI - File: HOUS. H9/104

- Mr. Norval Young - Memo No. 26/2020
- Extract No. REx/26/2020 (/decisions/232)

Background Information

1) In 2008, via Memo No. 185/2008, Government approved and
granted several persons for residential lots within the Spooner’s
Estate Development Subdivision(see Appendix A). This decision was
communicated to the grantees accordingly by this Ministry along
with the steps required to fulfill their financial obligation with

regards to the purchase of the selected parcel.

2) Over time, persons were delinquent in fulfilling their financial
obligations towards the purchase of the parcel of land. The Ministry
of Natural Resources as well as the Ministry of Finance
communicated with these persons with regards to honoring their
obligation.

3) Subsequently, the Ministry made a decision in June 2019 that
persons who were delinquent in honoring their financial obligations
towards the land purchase had six (6) weeks to finalize and pay all
monies owed accordingly. If at the end of this period they did not
honor their obligation, they would forfeit their right to the granted

parcel of land.
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4) At the end of that period, several persons failed to honor this
request and hence have forfeited their right to the granted parcels
of land.

5) Furthermore, the Premier of the Virgin Islands made a request to
this Ministry that the Government of the Virgin Islands would grant
a parcel of land to Ms. Chantel Malone for her outstanding
achievements made at the Pan American Games 2019, where she
won a Gold Medal in the Women's Long Jump Event. This was a
gesture of support and commitment of the Government of the
Virgin Islands and the athletes who represent this country and have

had outstanding achievements of note.

6) The parcel of land being granted to Ms. Malone is one such
parcel within the Spooner’s Estate Development Subdivision where
the grantee forfeited their right to such parcel. The parcel allotted to
her is Parcel 73, Block 2740B, West Central Registration Section,

measuring 0.4775 of an acre.

Purpose

7) To facilitate the request and approval for the allocation of Crown
Land for outstanding achievements representing the Territory of the

Virgin Islands.

Cross-Ministry Consultation

8) There is no need for Cross Ministry Consultation on this matter.
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Financial Implications

9) This accolade in the form of land is to be awarded to Ms. Chantel
Malone for her stellar performance during the 2019, Pan American

Games, winning the Gold in Women's Long Jump.

10) If this Parcel of land was to be sold, the selling price based on
the Cabinet's decision 185/2008 would have been $20,800.00.
However, the decision sought is commendable and is supported by
this Ministry.

Legal Implications

11) We have reviewed the draft Paper and have discerned no
adverse legal implications which would arise for Government if

Cabinet is minded to decide in accordance with the decision sought.

Communication Strategy

12) Cabinet's decision will be communicated to the applicant via all

available mediums.

Conclusion

13) Cabinet is asked to review the decision sought and advise

accordingly.

Decision Sought

Cabinetis invited to decide:

a. that permission be granted to Chantel Malone to acquire
the freehold interest in Parcel 73, Block 2740B, West Central
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Registration Section, measuring 0.4775 of an acre at a
consideration sum of one dollar ($1.00) and a statutory
survey fee of two hundred dollars ($200.00);

b. that the following conditions should be included in the

transfer document:

i. not to sell or otherwise part with possession of the
parcel herein before the elapse of five (5) years from

the date hereof;

ii. to deliver to the Transferor a written notice of
intention to dispose of the parcel herein no less than
six (6) months before the Transferee disposes of the

said parcel;

iii. to offer the Transferor herein the first right of refusal

when disposing of the said parcel;

iv. that the property should be used for residential

purposes only; and

c. that an expedited extract be issued to allow the decision of
the Cabinet to be acted upon before the confirmation of the

minutes.

Recipients: Financial Secretary, MOF; Attorney General, AGC;

Hon. Vincent
Wheatley
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Minister for Natural
Resources, Labour
and Immigration
04 February 2020
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APPENDIX A

EXTRACT FROM THE MINUTES OF THE MEETING OF THE VIRGIN
ISLANDS CARINET HELD AT THE CONFERENCE ROOM GOVERNQOR’S
OFFICE @N 28" MAY, 2008

TO: Permanent Secretary, NR&L

DATE: 5" June 2008

Land Allocation in Spoorers Estate
Memo Mo, 185 /2008

1038. The Minister of Natural Resources and Labour confirmed that the second District Representative
used the same criteria as the Spooners Fstate Advisory Lands Committee to recomunend persons for award
of house plots.

Cabinet:

(a) noted the report of the Spooner’s Estate Land Adwisory Cominittee (the Committee) dated
May 31, 2007 and submitted to the Mitistry of Natural Resources and Labeur, June 16, 2007
(Appetidix 1), and agreed with the following recominendatiens:

(D) the sale price be set at $1.00 per sq ft for residential lots, $1.25 per sq ft for
commercial lets,

(ii) persons recommended for house lots be required to pay a consideration in
one “lamp-sum” paytment rather than installments,

(itt) - draft covenants and cenditions of sale be included in the ofter made to the
grantees of land in the estate,

(b) accepted the recommendations of the Second District Representative, Hon ]. Alvin

Christopher dated September 20™ , 2007 and  to allocate the following seventy-four persons
house plots in Phase I of the Spooner’s Bstate land disaibution project as well to place four
persons on the supplementary list:
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(d

decided to review thie proposed application form beig developed for this and othe
subdivisien to ensure that intormation provided is consistent and relevant to the applican
and the application process.

decided that government adopt this process as the template to follow for the future.

decided that the covenants as submitted by the committee should net be relaxed.
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T TES E MEETI F THE VIRGIN

ISLANDS CABINET HELD AT THE CONFERENCE ROOM GOVERNOR’S
OFFICE ON 28" MAY, 2008

TO: Permanent Secretary, NR&L.

DATE: 5" June 2008

Land Allocation in Spooners Estate
Memo No. 185/2008

1038. The Minster of Natural Resources and Labour confirmed that the second District Representative
used the same criteria as the Spooners Estate _Advisory Lands Committee to recommend persons for award
of house plots.

Cabinet:

(a) nowed the report of the Spooner’s Estate Land Advisory Committee (the Committee) dated
May 31, 2007 and submitted to the Ministry ot Natural Resources and Labour, June 16, 2007
(Appendix .3), and agreed with the fellowing recommendations:

0) the sale price be set at $1.00 per sq ft for residential lots, $1.25 per sq ft for
commercial lots,

(i) persons recommended for house lots be required to pay a consideration in
one “lJump-sum” payment rather than installments,

(i)  draft covenants and conditions of sale be included in the offer made to the
grantees ot land in the estate,

(b) accepted the recommendations of the Second District Representative, Hon J. Alvin
Christopher dated September 20* , 2007 and to allocate the following seventy-four persons
house plots in Phase I of the Spooner’s Estate land distribution project as well to place four
persons on the supplementary list:
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decided to review the proposed application form being developed for this and othe
subdivision to ensure that information provided is consistent and relevant to the applican

and the application process.

decided that government adopt this process as the template to follow for the future.

decided that the covenants as submitted by the committee should not be relaxed.
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SUlllh raid

Bernerdean Brazier, Latoya Brazier & Devonte 319/2018 570/2019 Consideration
Prentice Sum Paid
Kimberley Parker 200/1998 679/2019 Consideration
Sum Paid
Lesmore Smith 77/2019 682/2019 Consideration
Sum Paid
Tekeisha Drew 403/2011 678/2019 Consideration
Sum Paid
Jeffrey Forbes 200/1998 & 1171/2019 Added Spouse to
424/2019 Title
M. Joyce Titley 158/2013 & 1192/2019, Consideration
94/2019 1193/2019 Sum Paid
Monique T. Penn 203/2011 1170/2019 Consideration
Sum Paid
Eileen E. Hodge 410/2011 & 1256/2019, Parcel Exchange
401/2016 1304/2019 with the Crown
B.V.I. Electricity Corporation 16/2019 Consideration
Sum Paid
Marissa Varlack 241/2018 46/2019 Consideration
Sum Paid
Sabrina Smith 241/2018 47/2019 Consideration
Sum Paid
Esther Francis 241/2018 78/2019 Consideration
Sum Paid
Alvin Francis Sr. 241/2018 79/2019 Consideration
Sum Paid
Kinza Gottlieb 241/2018 80/2019 Consideration
Sum Paid
Joanna Norman 241/2018 158/2019 Consideration
Sum Paid
Deborah Joanne Ruan Abbott 023/2016 445/2019 Consideration
Sum Paid
Daniel Keith Vanterpool 373/2009 447/2019 Consideration
Sum Paid
Leonard Vanterpool 241/2018 444/2019 Consideration
Sum Paid
Velma D. Faulkner 241/2018 795/2019 Consideration
Sum Paid
Janice Callwood 241/2018 794/2019 Consideration
Sum Paid
Ena C. Faulkner 241/2018 740/2019 Consideration
Sum Paid
Lucille I. Abramson 373/2009 & 1411/2019 Consideration
156/2017 Sum Paid
Brian Blyden 422/2011 680/2019 Consideration
Sum Paid
Stacia Huggins-Foy 422/2011 1410/2019 Consideration
Sum Paid
Lornette Marisa Stevens 439/2005 1075/2019 Consideration
Sum Paid
Lorna Lucia Stevens 439/2005 1080/2019 Consideration
Sum Paid
Ernest George 443/2008 1168/2019 Patlideration

Sum Paid




TS LIS T

4L i Lf VLT

AT A WAy

Sum Paid
Payment of
N Consideration
Sum ON-GOING
Payment of
351/2019 N Consideration
Sum ON-GOING
Lease Execution
352/2019 N & Payment of
Consideration
Sum ON-GOING
Sale of Crown Land — Nature’s Way Limited 386/2019 385/2021 v ConS|deraF|on
Sum Paid
Application to lease Parcel 310 of Block 2938B, 396/2019 v Consideration
Road Town Registration Section — Bevis Sylvester Sum Paid
440/2019 N/A Assigned
Documents from
Documents from
460/2019 N BVIAA Missing
Application for consent to sell lease property
identified as Parcel 218/1 of Block 2534B Mount . .
. . . .. Consideration
Sage Registration Section for Ms. Patricia Romney 12/2020 Y .
. - Sum Paid
as Executrix of the Estates of Lillian Arosa Romney
and Cyril Brandford Romney
Grant of Crown Land — Parcel 73, Block 27408,
West Central Registration Section — Chantel 26/2020 430/2021 Y
Malone
AMENDMENT - Application to lease Parcel 310 of
Block 2938B, Road Town Registration Section — 29/2020 Y
Bevis Sylvester
Lease of Crown Land at Paraquita Bay for Consideration
Agricultural Purposes - KNK Poultry Farm 56/2020 528/2020 Y Sum Paid
_ Available Parcels
86/2020 N Re-Assigned.
Variation of Lease - Eustatia Corporation Limited - 154/2020 1061/2020 v ConS|derajc|on
Amendment Sum Paid
155/2020 N Agreement
Pending
Awaiting Final
_ 156/2020 N/A N Registration for 2
Awardees
158/2020 N/A N Assigned
Application for Permission to Transfer Approval
granted to Mark Simmonds in the Name of 187/2020 Y
Manuel Reef Marina Limited
HoA Approval
221/2020 N/A Pending
222/2020 N/A HoA Approval
~~gnding
LF{'a?ment of
241/70720 N Consideration




2//2020

Finalized by
Grantee

380/2020

Payment of
Consideration
Sum PENDING

381/2020

Payment of
Consideration
Sum PENDING

Application To Purchase A Portion Of The Public
Access - Parcel 311, Block2840B, East Central
Registration Section — Benedicta P.T. Samuels

459/2020

417/2021

Consideration
Sum Paid

460/2020

Payment of
Consideration
Sum PENDING

Transfer of Parcel 210, Block 2936B, Road Town
Registration Section to Lordon Limited

479/2020

363/2021

Consideration
Sum Paid

480/2020

Land Occupied
Illegally by
another farmer &
Payment of
Consideration
Sum PENDING

529/2020

Parcel Creation &
Payment of
Consideration
Sum PENDING

531/2020

Lease Execution
& Payment of
Consideration

Sum ON-GOING

559/2020

Parcel Creation &
Payment of
Consideration
Sum PENDING

Bernard George

439/2005

321/2021

Consideration
Sum Paid

Lynn Hodge

422/2011

317/2021

Consideration
Sum Paid

Desirae Kimisha Farrington

156/2020

316/2021

Consideration
Sum Paid

Tanya Elizabeth Christopher

156/2020

315/2021

Consideration
Sum Paid

Lyneth Smith

185/2011

314/2021

Consideration
Sum Paid

Merle Freeman

156/2020

312/2021

Consideration
Sum Paid

Natasha Lettsome

156/2020

311/2021

Consideration
Sum Paid

Lamisha R. Gumbs

156/2020

431/2021

Consideration
Sum Paid

Lauriann W. Creque

23/2016

319/2021

Consideration
Sum Paid

Norma Melvena Smith

23/2016

318/2021

Consideration

233m Paid

Linda Rosemarie George
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QUESTION 3

For any disposal of Crown Lands to take place, the BVI Government must receive full payment of the consideration sum
for that portion of land that was approved by the Cabinet of the Virgin Islands, formerly Executive Council. Therefore, no
Instrument of Sale is produced or executed without the consideration sum being paid in full by the awardee/grantee.
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From: Peaty, Lauren < I

Sent: 30 September 2021 20:54

To: Andrew Kin (Sensitive);_

Cc: * Haeri, Hussein; Olympitis, Niki; GG
I Knock, Sara-Jane; Rhea Harrikissoon (Sensitive); Juienna Tasaddiq
(Sensitive); Steven Chandler (Sensitive)

Subject: RE: APPLICATION FOR PERMISSION TO QUESTION WITNESSES [W-
EU.FID1853837]

Dear Andrew

Mr Smith-Abbott has read and agrees with the Minister's Response, and does not intend to submit a separate
response. We will revert separately in relation to Cabinet.

Kind regards
Lauren

Lauren Peaty

Senior Associate

Dispute Resolution

t+1 284 494 4949 +44 20 7597 6084
withersworldwide.com | my profile

Withers BVI
Little Denmark, PO Box 145, Road Town, Tortola VG1110, British Virgin Islands

From: Andrew King (Sensitive) [mailto:andrew.king@bvi.public-inquiry.uk]

Sent: 30 September 2021 14:13

To: peaty, Lauren < . I
c: I i, Hussein <Hussein.Haeri@ IR - O\ pitis,
ik < : . E—
I <ock, Sara-Jane < R
Harrikissoon (Sensitive) <rhea.harrikissoon@bvi.public-inquiry.uk>; juienna.tasaddiq@bvi.public-inquiry.uk; Steven
Chandler (Sensitive) <steven.chandler@bvi.public-inquiry.uk>

Subject: RE: APPLICATION FOR PERMISSION TO QUESTION WITNESSES [W-EU.FID1853837]

Dear Lauren

The Commissioner has directed that an update please be provided by return as to when written responses to the
Warning Letters to Mr Joseph Smith-Abbot and the Cabinet will be provided with respect to the topic of Crown
Land. Your email below only requests an extension to the Warning Letter for the Hon Vincent Wheatley which has
now been provided to the COI.
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Best wishes

Andrew King | Senior Solicitor to the British Virgin Islands Commission of Inquiry

Email: andrew.king@bvi.public-inquiry.uk
Address: Room RB 1.11, 22 Whitehall, London SW1A 2EG and BVI International Arbitration Centre 3rd
Floor, Ritter House, Wickham’s Cay Il Road Town, Tortola

You can contact and submit information to the Commission of Inquiry team through the Commission’s
website at www.bvi.public-inquiry.uk

From: Peaty, Lauren

Sent: 30 September 2021 13:15
To:
(Sensitive) <steven.chandler@ >
ce _ Haeri, Hussein <[ O |y pitis,
4 3
e, > KNOCK, Sara-Jane <Sara-Jane.Knock @ >; Rhea
Harrikissoon (Sensitive) <rhea.harrikissoon@ >; Juienna Tasaddiq (Sensitive) <juienna.tasaddig@ >

Subject: RE: APPLICATION FOR PERMISSION TO QUESTION WITNESSES [W-EU.FID1853837]

; Andrew King (Sensitive) <andrew.king@ >; Steven Chandler

Dear Andrew

We respectfully request extensions (insofar as they are required) in respect of the Minister for Natural Resources'
Response to Warning Letter No.3 and the Application to Question Witnesses.

Kind regards
Lauren

Lauren Peaty

Senior Associate

Dispute Resolution

t+1 284 494 4949 +44 20 7597 6084
withersworldwide.com | my profile

Withers BVI
Little Denmark, PO Box 145, Road Town, Tortola VG1110, British Virgin Islands

From: Peaty, Lauren
Sent: 30 September 2021 11:23
To NN /. drew King (Sensitive) <andrew.king@bvi.public-
inquiry.uk>; Steven Chandler (Sensitive) <steven.chandler@bvi.public-inquiry.uk>
Cc: I Hocri, Hussein
; I -
; Knock, Sara-Jane {1
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rhea.harrikissoon@bvi.public-inquiry.uk; juienna.tasaddig@bvi.public-inquiry.uk
Subject: RE: APPLICATION FOR PERMISSION TO QUESTION WITNESSES [W-EU.FID1853837]

Dear Andrew

Please see attached the authorities referred to in the Application sent by Ms Cameron-McDowell a few moments ago.
Kind regards

Lauren

Lauren Peaty

Senior Associate

Dispute Resolution

t+1 284 494 4949 +44 20 7597 6084
withersworldwide.com| my profile

Withers BVI
Little Denmark, PO Box 145, Road Town, Tortola VG1110, British Virgin Islands

From: [

Sent: 30 September 2021 11:12
To: Andrew King (Sensitive) <andrew.king@bvi.public-inquiry.uk>; Steven Chandler (Sensitive)
<steven.chandler@bvi.public-inquiry.uk>
T — ; Haeri, Hussein <[ N Oy pitis,
L — A
Peaty, Lauren < | IEGNGNGNNNEEEEEEEEEEEEEE - <ock, Sara-Jane <8l
g_; rhea.harrikissoon@bvi.public-inquiry.uk; juienna.tasaddig@bvi.public-

Subject: APPLICATION FOR PERMISSION TO QUESTION WITNESSES

Dear Sirs,
Please see the attached submission from the Honourable Attorney General for your kind attention.

Kind regards,

Desary Cameron-McDowell
Assistant Secretary

Attorney General's Chambers
TTT Building, Wickhams Cay |
Road Town, Tortola VG1110
Tel: {284) 468-2979/2960
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Withers BVI - Little Denmark, PO Box 145, Road Town, Tortola, British Virgin Islands T: +1 284 494 4949 F: +1 284 494 4947

Withersworldwide

London | Cambridge | Geneva | Milan | Padua

Hong Kong | Singapore | Tokyo | British Virgin Islands
New York | Boston | Greenwich | New Haven | Texas

San Francisco | Los Angeles | Rancho Santa Fe | San Diego

This email (and any attachments) is confidential and may also be legally privileged. If you are not the intended recipient please immediately notify the sender
then delete it from your system. You should not copy it or use it for any purpose nor disclose its contents to any other person.
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IN THE MATTER THE VIRGIN ISLANDS COMMISSION OF INQUIRY 2021 AND IN THE
MATTER OF THE COMMISSION OF INQUIRY ACT (CAP 237) (“the Act”)

RESPONSE OF THE HON. V WHEATLEY TO EMAIL OF MR KING DATED 2
OCTOBER 2021 IN RESPECT OF THE HON. V WHEATLEY’S 29 SEPTEMBER
2021 RESPONSE TO WARNING LETTER No. 3 DATED 21 SEPTEMBER 2021

Note:-
References in square brackets are to the relevant Hearing Bundle.
Other references are:

I. to the additional bundle served with the Hon. V Wheatley’s Response to Warning
Letter No.3 (“the Warning Letter”), dated 29 September 2021 (“The Response’),
given as follows: AB/Tab/Page; and

Il. to the further additional bundle served with this Response (‘the Further

Response”), given as follows AB2/Tab/Page.

1.The Response states: “r) Within a few months after | had become the Minister, in 2019,
my permanent secretary briefed me on a dispute that existed in connection with a parcel of
land, of which two separate parties had asserted a right to be granted a lease.”

a. Copies of any written briefings that were sent to the Hon Vincent Wheatley
regarding this disposal of Crown land.

1. | received oral not written briefings with respect to this disposal of Crown land.

b. Confirmation as to whether the permanent secretary referred to is Dr Potter.

2. The Permanent Secretary in question was Mr Ronald Smith-Berkeley, who held the
position of Permanent Secretary at the Ministry of Natural Resources, Labour and
Immigration from 2 May 2011 to 6 September 2019.

2.The Response states: “t) Parcel 310 is now reclaimed land. It was reclaimed by the spoil
from Government road-building operations. That reclamation interposed itself between
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Parcel 221 and the sea, preventing Delta’s seaward access to Parcel 221. Since then, Delta
had consistently asserted its right to have the opportunity to be leased the reclaimed land.”

Please provide the disclosure upon which the Hon Vincent Wheatley’s based his
statement that “....Delta had consistently asserted its right to have the opportunity to
be leased.” If there is no such documentation, please provide an explanation as to
the sources of information from which the Hon Vincent Wheatley made that
statement.

3. | attach the papers from the Judicial Review Proceedings brought by Delta in 2013
(“the Delta JR papers”) AB2/1-4/1-17.

3.The Response states: “v) Delta objected to [the Executive Council’s 2007 Decision to grant
a lease of parcel 310 to Nature’s Way] and refused to grant an easement over Parcel 221
to give access to Parcel 310. This meant that the Government had to seek an alternative,
much less suitable, means of access, which was eventually obtained from Mr Stoutt in 2017.
I understand that in 2013 Delfa had brought judicial review proceedings of the decision to
grant a lease to Nature’s Way but that since a lease had not yetf been granted, the application
had been regarded as premature. The Government was on notice, however, that if an
attempt were made to execute the Executive Council’s decision, Delta would seek to
challenge it. As a result, it appeared that nothing had been done and the dispute had lingered
on without resolution until 2019. The land remained unoccupied, although | believe Delta
had made use of it for some or all that time.”

Please provide the following:

a. An explanation as to why the Hon Vincent Wheatley considered that Parcel 310
required an easement over Parcel 221. It appears to the COI that Parcel 310 does not
require an easement over Parcel 221 to gain access to Parcel 310. Furthermore, Parcel
221 and Parcel 310 appear to be separated by the public highway. It appears to the
COl that the easement required to grant access to Parcel 310 was over Parcel 309 not
Parcel 221. That easement was given by a Grant of Easement dated 25 July 2017
(instrument No. 1068/2017) from Mr Garvin Ishmael Stoutt Sr. (who had a leasehold
interest of Crown land known as Parcel 309) to the Governor to pass and repass over
Parcel 309. This provided the Crown with access to Parcel 310. Conversely, it appears
that it is Delta who would have required an easement over Parcel 310 if it wished to
have direct seaward access from Parcel 221.
4. Parcels 221 and 310 are not separated by the public highway. Parcel 221, of which
Delta have the freehold, is divided by the public highway. It is that portion of Parcel
221 which lies south of the highway which shares a boundary with Parcel 310
[1207A] & [1206]. | provide a copy of an aerial photograph of the site from the Land
Survey Department dated 5 October 2021 AB2/5/18. Delta made the point that
Parcel 310 did not enjoy a right of access to the road in their Judicial Review
Application, in 2013 (see Application paragraph 5 AB2/1/2). It was for this reason
that in 2011 the Government sought an easement over Parcel 221 to give access to

Parcel 310 from the main road (see Memo 25 May 2011 at paragraph 2. AB2/11/37

2
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and Cabinet Paper Memo c00/2011 dated 14 September 2011 paragraph 5
AB2/6/20 and Appendix D AB2/6/28. Had Delta granted an easement over Parcel

221, the easement over Parcel 309 would not have been necessary.

b. Copies of any papers relating to the judicial review proceedings brought by Delta
in 2013. If there is no such documentation, please provide an explanation as to how
the Hon Vincent Wheatley considered that “...Government was on notice, however,
that if an attempt were made to execute the Executive Council’s decision, Delta would
seek to challenge it.”

5. | have already attached the Delta JR papers, in answer to Point 2 above.

c. An explanation as to what steps the current government administration took to
enforce the Expulsion Notice to Trespasser Occupying Crown Land that was signed
by the Governor on 19 January 2019 concerning Parcel 310 and addressed to Delta
Petroleum. If no steps were taken, please provide an explanation as to why that was
the case.

6. The current administration took no steps to enforce the Expulsion Notice. | was
unaware of the Expulsion Notice which had been issued under the previous
Government, until my attention was drawn to it by the Governor in the latter half of
2020.

4.The Response states: “w) After that briefing, as far as | can recall, | requested that the
advice of the Attorney General’s chambers should be sought. | attended a meeting in mid
or late 2019 with my permanent secretary and some others, when | was advised by counsel
of the competing claims to the land and that both parties appeared fo have reasonable
claims.”

Please provide the following with respect to the disposals of Crown land to Mr
Sylvester and/or Nature’s Way in 2019

a. Copies of any minutes or other written records of meeting(s) held with Attorney
General’s Chambers in 2019.

7. | understand, from enquiries | have made of the Attorney General’'s Chambers, that
a note of the meeting to which | referred at paragraph 4 of the Response is believed
to have been taken by Ms Barry, in her notebook.

b. Details of attendees at any such meeting(s) including the name(s) of counsel.

8. | believe that the attendees at the meeting were myself, Principal Crown Counsel,

Ms Maya Barry, PS Smith-Berkeley and Mrs Heather Skelton.

c. The names(s) of all counsel who advised in respect of this matter whether orally
or in writing.
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9.

In 2019, counsel who advised was Ms Barry.

d. Copies of any request(s) for advice from the Attorney General’s Chambers along
with any advice received.

10.

11.

It seems that advice may neither have been requested nor received in writing in this
instance. Informal requests for advice from the Attorney General's Chambers are

made orally from time to time. This may have been such an example.

However, | have now been able to locate an email from Mr Smith-Berkeley dated 23
July 2019 AB2/20/47-48. As far as | can recall, this email followed preliminary
discussions which | had had with Mrs Penn, to understand her complaints and a
preliminary consideration of a draft of Cabinet Paper Memo 396/2019, which
proposed a lease of Parcel 310 to Mr Sylvester. It seems to include potential draft
insertions for a Cabinet Paper. The Financial Implications passage appears in
paragraphs 10) and 11) of the eventual Paper [1242-1243]. The Legal Implications
passage contains a suggestion on the part of the Attorney General’'s Chambers that
they be given an opportunity to advise and contains only partial, preliminary views
on the questions arising in respect of Parcel 310. The Attorney General's Chambers
were given an opportunity to provide advice to me in the 2019 Meeting to which |
refer at paragraph 4 of my Response dated 29 September 2021, when Principal

Crown Counsel advised in the manner | describe in that Response.

The Response states: “y) .... | understood Delta had asserted that any lease of Parcel 310
should have been offered to Delta before Nature’s Way.”

Please provide the disclosure upon which the Hon Vincent Wheatley’s based this
statement. If there is no such documentation, please provide an explanation as to the
sources of information from which the Hon Vincent Wheatley made that statement.

12.

13.

| understood that Delta had asserted that it should have been granted a lease before
Nature’s Way at least from the advice | received from the Attorney-General’s

Chambers and the background | had been given by the then Permanent Secretary.

| note that in the Delta JR Papers, Delta asserted that the decision not to grant a
lease to Delta, “and instead grant the same fo a third party was irrational and
unreasonable” (see Judicial Review Application, paragraph 3 (1) AB2/1/1). Delta
argued that it was, in particular, irrational to grant a lease to a third party who would
have no means of access to Parcel 310, without the easement which Delta was

unwilling to grant (see Judicial Review Application, paragraphs 12 and 14 AB2/1/3).
4
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14.

Mr Sylvester in his affidavit, sought leave to apply for Judicial Review “of the decision
of the Respondent fo not grant it a 50 year lease over Lot 2 and fo grant same instead
to a third party’ (see paragraph 22 AB2/2/8). As paragraph 13 on page 12 of

Appendix A to the Warning Letter correctly notes, Lot 2 became Parcel 310.

| can now also attach material from the Ministry’s Delta Petroleum Non-Belonger
Land Holding Licence File. This file had proved very difficult to locate when my
officials were attempting to find material to assist the Commission. The relocation of
the Ministry to an alternate site required the storage of files in an off-site location.
The storage facility contains various departments’ files within the Ministry in
unmarked boxes. Despite great exertions, the file was not located. However, a final
attempt resulted in it being found by the Ministry on Thursday 7 October 2021. The
material within it traces the history of Delta’s involvement at the site of Parcel 310
and provides further background to the Delta JR Papers. It shows, in particular,
consideration given by the Government in 2011 to granting a lease of Parcel 310 to
Delta (see Cabinet Paper Memo c00/2011 dated 14 September 2011 2" decision
sought AB2/6/19-20).

14.1. On 23 November 2005, the court permitted the liquidators of Egypt
Construction, a company of which Mrs Penn was a director, to sell various
Parcels, including 221, to Delta (see Order of 23 November 2005, paragraph
1 AB2/7/33 and Memo of 4 July 2011, paragraph (2)(i) AB2/18/44).

14.2. On 17 September 2007, Delta sought a 50 year lease of Lots 3A and B, which
included what later became Parcel 310, adjacent to Parcel 221, on which they

intended to construct their headquarters AB2/8/34.

14.3. On 18 April 2010, the Director of Delta wrote to the then Permanent Secretary,
indicating that they wanted the lease of what became Parcel 310 to be in the
name of Mr Sylvester AB2/10/36.

14.4. On 27 May 2011, Mr Sylvester wrote to the then Premier, agreeing that in
exchange for a 50 year lease of Lot 2 (later Parcel 310), Delta would grant an
easement to give the Crown access to Lot 1 (later Parcel 309) from the road
AB2/12/38. Mr Sylvester referred to the intention that what is now Parcel 310
would be used to house Delta’s Regional Headquarters. Mr Sylvester referred

to the intention that what is now Parcel 310 would be used to house Delta’s
5
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Agents/Corporate Serviges

August 19, 2013

Permanent Secretary

Ministry of Natural Resources & Labour
Government Administration Complex
Road Town

Tortola

Dear Sir,

Re: Parcel 221 Block 2938 B Road Town Registration Section (“Parcel 221”) -Delta Petroleum
(Caribbean) Limited

We act on behalf of Delta Petroleum (Caribbean) Limited.

We are instructed that our client is the registered proprietor of a parcel of land situate in Road Town
registered as Parcel 221 having purchased same in September 2007 together with Parcels 223, 224, 79
and 147 for the sum of $1,100,000. At the relevant time of the purchase Parcel 221 enjoyed access to the
sea and this was an important consideration in our client’s decision to purchase same since it was felt that
sea access would enhance its business operations and allow it to deliver a better quality of service to its
customers.

We are further instructed that an area of land adjacent to Parcel 221 was subsequently reclaimed by the
Government (the “New parcel”) which had the effect of eliminating our client’s sea access via Parcel 221.
The New parcel did not however have an easement or legal right of way and was only accessible with our
client’s permission through Parcel 221. Our client subsequently entered into discussions with the
Government for an extended lease of the New Parcel which without access to the public road would not
be of any use to a third party. Our client was however recently informed that its application for a lease of
the New parcel had not been successful and that the Government had instead decided to grant a lease of
same to a third party. Further that the Government was seeking our client’s consent for the granting of
an easement over Parcel 221 in favour of the New Parcelto the Governmentand/or a third party in order
to facilitate access to the public road.

We are instructed to advise that under no circumstances is our client willing to grant an access over Parcel
221 in favour of the New Parcel to the Government and/or a third party. As far as our client is concerned
it is the only person who is entitled to be granted a lease of the New Parcel given that the creation of
same deprived it of its sea access while at the same time considerably reducing the value of its property
and also could not be used by anyone else without an easement being granted by our client.
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August 18, 2013

Permanent Secretary

Ministry of Natural Resources & Labour
Government Administration Complex
Road Town

Tortola

Dear Sir,

Re: Parcel 221 Block 2938 B Road Town Registration Section (“Parcel 221”) -Delta Petroleum
(Caribbean) Limited

We act on behalf of Delta Petroleum (Caribbean) Limited.

We are instructed that our client is the registered proprietor of a parcel of land situate in Road Town
registered as Parcel 221 having purchased same in September 2007 together with Parcels 223, 224, 79
and 147 for the sum of $1,100,000. At the relevant time of the purchase Parcel 221 enjoyed access to the
sea and this was an important consideration in our client’s decision to purchase same since it was felt that
sea access would enhance its business operations and allow it to deliver a better quality of service to its
customers.

We are further instructed that an area of land adjacent to Parcel 221 was subsequently reclaimed by the
Government (the “New parcel”) which had the effect of eliminating our client’s sea access via Parcel 221.
The New parcel did not however have an easement or legal right of way and was only accessible with our
client’s permission through Parcel 221. Our client subsequently entered into discussions with the
Government for an extended lease of the New Parcel which without access to the public road would not
be of any use to a third party. Our client was however recently informed that its application for a lease of
the New parcel had not been successful and that the Government had instead decided to grant a lease of
same to a third party. Further that the Government was seeking our client’s consent for the granting of
an easement over Parcel 221 in favour of the New Parcel to the Government and/or a third party in order
to facilitate access to the public road.

We are instructed to advise that under no circumstances is our client willing to grant an access over Parcel
221 in favour of the New Parcel to the Government and/or a third party. As far as our client is concerned
it is the only person who is entitled to be granted a lease of the New Parcel given that the creation of
same deprived it of its sea access while at the same time considerably reducing the value of its property
and also could not be used by anyone else without an easement being granted by our client.
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In light of the above, we are instructed to request that a lease over the New Parcel be granted to our
client. In the meantime our client reserves all its legal rights in the matter including but not limited to the
bringing of a claim against the Government for the diminution in the value of its property as a result of
the creation of the New parcel and/or a judicial review application to challenge any decision to grant a
third party a lease of the New parcel in preference to our client.

Yours sincerely,
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Non-belongers Land Holding Regulation. (CAP. 122

14/1922
3/1949
S.R.0O. 22/1956

CHAPTER 122. 101960

9/1961
9/1970

NON-BELONGERS LAND HOLDING REGULATION. R o

, , Rk 8/1980
Amennend 34 AcT b e 1994 8/1982

o1 2 REE1 5/1986
4 w2 st February, 1923.) 1371087

W et g4 35 | deey

1. This Act may be cited as the Non-belongers Land 3’110;‘5317136
Holding Regulation Act. i

2. In this Act— Interpretation.

“banker” means any person, body corporate, partnership
or unincorporated body of persons lawfully carrying
on the business of banking in the Territory who holds
a general banking licence under section 5 (2)(a) of
the Banking Ordinance;

“debenture” includes every mortgage or charge by a
company whether floating or otherwise on any of the
company’s property or on its undertaking or on its
uncalled capital and also every obligation by the
company (not being a bill of exchange or promissory
note) for the payment of a debt or the repayment of
money lent or to be lent;

“member of a company” includes any person entitled
under the memorandum or articles or any resolution
of the company to participate in its assets or in its
divisible profits buta servant or agentof the company
shall not be deemed to be a member by reason only
that the amount of his emoluments depends wholly
or partially on the amount of the company’s profits;

“mortgage” includes every instrument creating a
mortgage or charge on land except a debenture;

“non-belonger” means any person other than a person 13/1987.
deemed to belong to the Virgin Islands under the
provisions of section 2 (2) of the Constitution and
includes a non-belonger company;

“non-belonger company” means— 13/1987.
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1253 CAP. 122) Non-belongers Land Holding Regulation.

(i) any company incorporated outside the
Territory;

(ii) any company incorporated in the Territory and
to which the provisions of section 6 apply;

“share” includes stock and in the case of a company not
having a share capital the interest of a member in the
assets of the company;

“unlicensed non-belonger” means a non-belonger who
doesnot hold a licence granted under this Act.

PART I.

HoLDING OF LAND BY UNLICENSED NON-BELONGERS.
l}‘oxgeimdre of 3. Subject to the provisions of this Act, neither land in
,il,r(;na:ges held the Territory nor a mortgage on land in the Territory shall,
by unlicensed after the commencement of this Act, be held by an unlicensed
aens: alien, and any land or mortgage so held shall be forfeited to

Her Majesty:
Provided that—
9/1961. (@) land may be acquired and held by on an annual

tenancy or for any less interest for the purposes of his
residence, trade, or business, but an unlicensed
non-belonger shall not so hold more than five acres of
land in all;

9/1961. (6) land or anyinterest therein acquired bya banker
in the exercise of any right of foreclosure of a mortgage
held by such banker shall not be forfeited to Her Majesty
while such land or interest therein is held by such banker
within a period of five years from the date of such
acquisition or within such extended time (if any) as the
Governor may decide to be reasonable;

13/1987. (¢) land or any interest therein acquired by an
unlicensed non-belonger by sale from a banker who—
(i) holds such land or interest therein under the
preceding paragraph (b); or

PN);) (i) sellssuchland or interest therein in the exercise
o of any right or power as mortgagee under a '
M,”ffe mortgage held by such banker,

shall not be subject to the provisions of this Act;
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(d) land acquired by an unlicensed non-belonger
under a will or on an intestacy shall not be forfeited if,
within one year from the death of the testator or intestate
orwithin such extended time (ifany) as the Governor may
decide to be reasonable, the land is sold or the
non-belonger obtains a licence to hold the land;

(¢) a mortgage acquired by an unlicensed
non-belonger under a will or on an intestacy shall not be
forfeited; but the non-belonger shall notunless he obtains
alicence to hold the mortgage, be entitled to foreclose or
enter into possession of the mortgage land;

(f) (i) nothing in this Act shall affect the interest of a
judgment creditor in the land of his judgment
debtor, but save as hereinafter provided the
debtor’s land shall not be acquired by an
unlicensed non-belonger;

(ii) land or any interest therein acquired by an
unlicensed non-belonger on sale in the
enforcement of anyright or power asmortgagee
under a mortgage held by a banker shall not be
subject to the provisions of this Act;

(&) nothing in this Act shall affect the estate or
interest of a non-belonger in any land or mortgage held
by him at the commencement of this Act;

(k) nothing in this Act shall affect any’' citizen or
subject of a foreign state upon whom there has been
conferred by Treaty the right to hold land within the
Territory or the Government of any foreign state in so far
as such Government may be enabled to own land withing
the Territory for consular use.

4. (1) The Governor may grant a licence—
(a) toanon-belonger;

(&) to a non-belonger company that has been
granted any licence required under section 9,

to hold any land or any interest therein as owner, tenant or
mortgagee.

(2) Alicence granted under subsection (1), other than a
licence granted under the provisions of the Banking Act, to
hold a general banking licence shall—

(@) be subject to such terms and conditions as the
Governor may deem fit; and

9/1961.

13/1987.

13/1987.

Licenses for
non-belongers
and

* non-belonger

companies 1o
hold land or

13/188%
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13/1987.

Companies
under
non-belenger
control.

(b) be operative only as to the person or company,
as the case may be, and the land described and as to the
interest specified therein.

(3) Alicence granted under this Act shall be of no force
or effectuntil registered in the Record Office of the Territory.

(4) On the breach of any condition in a licence granted
under this Act, theland or interest therein of the non-belonger
or the non-belonger company held under authority thereof
shall be forfeited to Her Majesty or such non-belonger or

non-belonger company shall be subject to such penaltyas the
Governor may determine.

5. (1) Landora mortgage forfeited under this Act shall
notvestin Her Majesty unless and until ajudgmentis obtained
declaring the forfeiture; but on such judgmentbeing obtained
the title of Her Majesty shall relate back to and commence at
the time when the forfeiture took place.

(2) A judgment declaring a forfeiture of land shall
operate to vest in Her Majesty all the estate and interest of the
non-belonger in the forfeited land.

(3) Ajudgment declaring a forfeiture of a mortgage shall
operate to vest in Her Majesty all the estate and interest of the
non-belonger in the mortgaged land subject to any right of
redemption subsisting therein, and also to vest in Her Majesty
the right to recover and receive and to enforce all securities
tor the mortgage money.

PART II.

RESTRICTIONS ON COMPANTIES UNDER NON-BELONGER CONTROL
HOLDING OR INTENDING TO ACQUIRE LAND OR ANY INTEREST
THEREIN.

6. (1) For the purposes of this Act a company shall be
deemed to be under non-belonger control—

(a) if any of its directors is an unlicensed
non-belonger,

(b) ifmore than one-third of the votes exercisable at
any meeting of the company or which would be
exercisable if a mecting of the company was held are
vested in unlicensed non-belongers, or

Non-belor

(¢) in the ¢
if more than one
shares are held t

(d) in the
capital, if more t
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(¢) in the case of a company having a share capital,
ifmore than one-third of the neminal amount of its issued
shares are held by unlicensed non-belongers, or

(d) in the case of a company not having a share
capital, if more than one-third in number of its members
are unlicensed non-belongers, or

(¢) if the amount paid or payable in any period of
twelve months as dividends to those members of the
company who are unlicensed non-belongers exceeds
one-third of the total amount paid or payable by the
company as dividends in the same period, or

(/) if more than one-third of the nominal value of
the outstanding debentures of the company are held by
unlicensed non-belongers, or

(g if the annual interest on the debentures of the
company for the time being held by unlicensed
non-belongers exceeds one-third of the annual interest
on all the debentures of the company for the time being
outstanding.

(2) Every company to which the provisions of subsection
(1) apply, shall make an application to the Governor for the
grant of any licence required under the provisions of section 9.

7. Shares or debentures of any company which are
acquired by an unlicensed non-belonger for valuable
consideration on sale in the enforcement of any charge or lien
held by a banker shall not thereafter be subject to the
provisions of this Act until such shares or debentures are held
by a person other than a non-belonger, unless at the time of
such sale a person other than a non-belonger shall have offered
such banker a sum in cash sufficient to pay all principal,
interest and cost unpaid and due upon suchJudgmem and by
reason of its enforcement.

8. Notwithstanding anything contained in any law
relating to companies, or in the memorandum or articles of
assoctation of the company, or in any debenture, or in any
instrument for securing any issue of debentures, a company
incorporated in the Territory holding or intending to acquire
land or interest in land may—

(@) restrict or prohibit the issue or transfer of its
shares or debentures to non-belongers;

13/1987.

Shares and
debentures held
as secunty
31/1977.

Power for a
company to
restrict the
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debentures.
13/1987.
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() restrict or prohibit the holding by non-belongers
of share warrants and of debentures transferable by
delivery;

(¢) refuse toregister anon-belonger asa member or
as the holder of a debenture;

(d) require such evidence as it may think fit as to the
nationality of any person desiring to be registered as a
member or as the holder of a debenture, and as to the
nationality of the holder of a share warrant or debenture
transferable by delivery or of a coupon or other document
entitling the bearer to payment of any dividend or
interest.

9. (1) Where a company has made an application
under the provisions of section 6, the Governor may, if he
thinks fit, grant licences, either subject to conditions or not,
for all or any of the following matters, that is to say—

(a) foranon-belonger tobeadirector of acompany,

(b) for a non-belonger to vote at meetings of a
company,

(¢) foranon-belonger to hold shares or debentures,
and

(d) foranon-belongertobeamemberofacompany
having no share capital:

Provided that a licence shall be operative only as to the
company named therein and as to the number of votes, shares,
or debentures specified therein.

(2) On breach of any condition in a licence granted
under this section, the licensee shall forthwith cease to be a
director of the company and to be entitled to vote at any
meeting of the company, and all shares and debentures in the
company held by the licensee shall be forfeited to Her Majesty.

10. (1) Ajudgmentdeclaring thata share or debenture
has become forfeited under this Act shall operate to vestin the
Governor the right to transfer that share or debenture and to
recover and receive dividends or income thereof as from the
time when the forfeiture took place.

(2) A share or debenture which has been declared to be
forfeited under this Act shall be sold or otherwise dealt with
for the benefit of the Territory as the Governor may direct.

—-—*
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11. Repealed.

12. (1) A company shall cause a copy of every licence
received by it to be recorded in the company’s register of
members or debenture holders (as the case may require)
opposite the name of the licensee, and to be endorsed on every
share certificate or debenture issued in respect of any share or
debenture held by the licensee.

(2) If a company makes default in complying with the
requirements of this section it shall be liable on summary
conviction to a fine not exceeding twenty-four dollars for every
day during which the default continues, and every director,
manager and officer of the company who knowingly and
wilfully authorises or permits the default shall be liable on
summary conviction to a like penalty.

13. (1) Acompanyshall notwithout the consent of the
Governor issue a share warrant or debenture transferable by
delivery in respect of any share or debenture held by a
non-belonger under a licence granted under this Act.

(2) If a company issues a share warrant or a debenture
transferable by delivery in breach of the provisions of this
section it shall be liable on summary conviction to a fine not
exceeding four hundred and eighty dollars in respect of each
sharc specified in the warrant and in respect of each
debenture, and every director, manager, and officer of the
company who knowingly and wilfully authorises or permits
such issue shall be liable on summary conviction to a like
penalty.

14. Notwithstanding anything contained in any law
relating to companies, or in the memorandum or articles of
association of the company, or in any shares, debentures, or in
any instrument for securing the issue of shares or debentures,
no transfer of a share or debenture held by a non-belonger or
a non-belonger company under a licence shall be made
unless—

(@) such transfer is by an instrument in writing;

(b) such instrument has been submitted to the
Commissionerof Inland Revenue for assessment of stamp
duty under section 21;

31/1977.
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(d) the consent of the Gevernor has been obtained.

14A. (1) Every application for a licence under section
4 or 9 shall be accompanied by a licence application fee of fifty
dollars in respect of each persen in whose favour it is desired
thata licence shall issue.

(2) All moneys received under the provisions of
subsection (1) shall be paid forthwith into the Consolidated
Fund and shall not be refundable in the event of an application
being unsuccessful.

(3) In the event of a successful applicatien for a licence
under section 4 or 9 such licence shall be granted subject to
the payment of a licence fee of one hundred and fifty dollars
in respect of each person in whose favour the licence shall
issue, which fee shall be in addition to any fee paid under
subsection (1) and which shall be paid by the licensee into the
Consolidated Fund befere such licence is registered in the
Recerd Office of the Territory.

PART III.

RESTRICTION @N TRUSTS IN FAVOUR @F NON-BELONGERS.

15. (1) This section appites to the following property
only, namely land situate in the Territory, mortgages of such
land, and sharesand debentures of any company incorporated
in the Territory.

(2) With a view te preventing evasion of the foregoing
provisions of this Act, no person shall without the licence of
the Governor hold any property to which this section applies
in trust for anon-belonger, and any such propertyso held shall
be forfeited to Her Majesty. '

(3) Any person who intentionally contravenes the
provisiens of this section shall be guilty of a disdemeanour
punishable summarily by a Magistrate or on indictment:

Provided that the punishment on summary cenvictien
shall net exceed a fine of ninety-six dollars.

(4) Nothing in this Act shall apply to a trust in favour of

a non-belonger subsisting at the commencement of this Act.

L
pavme
purck
payme
his int

(i
bankr

(;
compr
of det

16.
of breach
mortgages
in trust for
mortgages
by anon-b

17.
this Act tl
procedure

apply to tl
or interes

18.

discovery

284



- - A

-_—

Non-belongers Land Holding Regulation. (CAP. 122 1265

(5) In this section the expression “trust” includes any
arrangement whether written or oral, expressed or implied,
and whether legally enforceable or not, whereby any property
to which this section applies or any interest therein or any
rights attached thereto is or are held for the benefit of or to
the order or at the disposal of a non-belonger but does not
include—

(a) the dutiesincident to a mortgage;

(b) the duties of a satisfied mortgagee to the
mortgagor, if within three months after satisfaction of
the mortgage the morgaged property is revested in the
mortgagor or his interest therein is extinguished,;

(¢) the duties of a vendor to the purchaser pending
payment of the purchase money, or after payment of the
purchase money, if within three months after such
payment the property sold is vested in the purchaser or
his interest therein is extinguished;

(d) the duties of a trustee in bankruptcy to the
bankrupt or his creditors; or

(¢) the duties of a trustee for the purpose of any

composition or scheme of arrangement for the payment
of debts to the debtor or his creditors.

16. The provision of this Act, asto licences and the effect  Licencestohold
of breach of a condition in a licence shall apply to land, fa Pe™ ™™
mortgages, shares and debentures intended to be held or held non-belongers.
in trust for a non-belonger in like manner as it applies to land,
mortgages, shares or debentures intended to be held or held

by a non-belonger.

PART IV.

PROCEDURE AND EVIDENCE.

17. For the purposes of establishing as forfeiture under Procedure.
this Act the Attorney General may, in accordance with the
procedure provided by the Crown Proceedings Ordinance, Cap-21.
apply to the High Court for a declaration that any right, title
or interest sought to be affected is forfeited to the Crown.

18. (1) Without prejudice to any other right to Discovery.
discovery the Attorney General may in proceedings for
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31/ 1)1977.
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specified in
Schedule,

Cap. 212.
13/1987.

Provisions of this
Act to prevail
over any other

aw.
8/1980.

establishing a forfeiture wunder this Act administer
interrogatories to and obtain discovery of documents from a
defendant as to any matter or document tending to prove his
alienage or the alienage of any other person or to discover any
land, mortgage, sharc or debentures held by him or in trust
for him or as to any relevant matter or document.

(2) It shall not be a valid ground for refusing to answer
any such interrogatory or to disclose or produce any document
that the answer or document might or would expose the
defendant or any other person to the risk of a prosecution
under this Act:

Provided thatin the prosecution ofa defendant under this
Act, the fact that he has disclosed any matter in answer to an
interrogatory administered under this section and disclosed or
produced any document in compliance with an order for
discovery obtained under this section shall not be admissible
in evidence.

19. The Governor may make regulations, not
inconsistentwith this Ordinance, prescribing all matters which
are required or permitted to be prescribed or which are
necessary or convenient to be prescribed for carrying out or
giving effect to this Ordinance.

20. The provisions of section 14(2) of the Registration
and Records Ordinance shall not apply to any licence granted
under this Act.

21. Notwithstanding the provisions of the Stamp Act,
everyinstrument executed conveying anyright, title orinterest
of any property, to a non-belonger shall be liable to stamp duty
attherate specified in the Schedule hereto, in lieu of such duty
under the Stamp Act.

22. Where there is any conflict or inconsistency between
the provisions of this Act and any other law the provisions of
this Act shall prevail over the provisions of such other law.
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SCHEDULE S.2]1 8/1980.
8/1982.

5/1986.

Conveyance or Transfer on sale — 8% of the consideration or the
market value of the property,
whichever is higher.

s
Conveyance or Transfer of any — &% of the market value of the
other kind property.

Conveyance or Transfer by way
of security of any property or of
any security —

(a) by anon-belonger —

(i) to a non-belonger
carrying on  the
business of banking in
the Territory under a
general banking
licence issued under
the Banking Ordin-

ance — 5% of the amount secured.
(ii) to any other non- — 5% of the market value of the
belonger property or the amount

secured, whichever is higher.

(b) bya person other than a

non-belonger — to any
non-belonger — 21/9% of the amount secured.

Lease . § o
(a) for a term of 20 years or — B% of the total of rent payable
more for 20 years and other money
consideration, however des-
cribed, to be paid under the
l‘e@se‘ &
(b) foraterm ofless than 20 — 8% of the total of rent payable
for the period and other money
consideration, however des-
cribed, to be paid under the
lease.

years
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Government of the Virgin Islands

TTT Building, 4th Floor

: PO.Box 242

Road Town, Tortola VG1110, Virgin Islands

Our ref:

17 November 2021

Ms. Rhea Harrikissoon

Solicitor to the Commission of Inquiry
BVI Commission of Inquiry

BVI International Arbitration Centre
3rd Floor, Ritter House

Wickham's Cay II, Road Town, Tortola

Dear Ms. Harrikissoon,

BRITISH VIRGIN ISLANDS COMMISSION OF INQUIRY (“COI")

Reference is made to your similarly captioned letter to me dated 10 November 2021,

2. Your letter referred to the evidence that the COI has received in relation to the lease of Parcel
310 of Block 2938B, Road Town Registration Section to Mr. Bevis Sylvester. You also notified me
that the Commissioner has directed that I provide the following disclosure by 4 p.m. on 17
November 2021:

(1) Copies of notes of any meetings that I attended in relation to Parcel 310;
(i1) Copies of the Advice in written form, notes or correspondence in relation to the Advice.

3. Kindly accept the following as my response to the Commissioner’s directive for disclosure in
relation to (i) and (ii) above:

(a) I recollect attending one meeting where a lease of Parcel 310 was discussed.

(b)  Idonotrecall the date of that meeting, but I do recall that Minister for Natural Resources
and Labour and Immigration (MNRL&I) Honourable Vincent Wheatley, and Mr. Ronald
Smith-Berkeley former Permanent Secretary (“PS”), MNRL&I were both present at the
meeting. On that basis, I believe that the meeting would have occurred sometime between
March and September 2019. This is my belief because subsequent to September 2019, Mr.
Smith-Berkeley was assigned as PS, to the Ministry for Transportation, Works and
Utilities (“MTW&U”). In this respect, I would add that I do not myself recollect the date
that Mr. Smith-Berkeley was assigned as PS to MTW&U, and have thus relied on the date
averred to in paragraph 2 of Mr. Berkeley’s 26 October 2021 affidavit to the COL

Tel: (284) 468-2960 | Email: AGC@gov.vg | Website: www.bvi.gov.vg
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(d)

(e)

®)

It is customary for me to take informal notes for my own use whenever I attend meetings.
As such, said notes would not usually be kept as a part of the official files and records of
Chambers. However, there are instances where my notes are used to prepare formal file
notes, legal opinions or other formal documents. Normally, I would use my discretion as
to when it would be necessary to prepare a formal file note, and requests of the various
Ministries/ Departments or the demands of any litigation or alternative dispute resolution
process, would dictate the necessity to prepare any other formal documents in reliance on
my notes.

Despite diligent and continuing searches for the notes taken during the meeting referred
to at paragraph 3(c) above, I have been unable to locate the notes.

I have been searching, without success, personally and with the assistance of staff at these
Chambers since the time that Honourable Vincent Wheatley was in the process of
preparing his Responses to the COI relating to this matter.

I did not prepare any formal document recording the meeting or the advice given at the
meeting referred to herein at paragraph 3(b).

4. The second paragraph of your letter refers to “any steps taken in terms of the expulsion order”,
although the direction regarding disclosure does not deal with this. Nevertheless, by way of
response, ] wish to indicate that I did not receive any instructions relative to taking any further
steps pertaining to the “expulsion order” subsequent to the said order being served.

5. Further, I wish to take this opportunity to bring the following to the attention of the
Commissioner:

@)

(b)

In the course of searching for the notes relating to the advice referred to in paragraph 3(c),
files of the MNRL&I which touch and concern Parcel 310 were found at Chambers.

These files should have been disclosed to the COI by the MNRL&I when the said Ministry
was served with a request for disclosure but it appears that unbeknownst to both the
Ministry and these Chambers, the said files were with Chambers.

Files of Ministries or other Government Departinents are not usually held at these
Chambers, save when transmitted to assist counsel’s preparation of legal advice or in
some instances representation of Government in litigation. In such instances, the files
would remain with Chambers until no longer required for the purpose transmitted. As
far as I am aware this is the same process that has existed in the Attomey General’s
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Chambers and Government of the VI since I joined the staff of the Chambers as a Clerical
Trainee in November 1993.

(d) The Attorney General’s Chambers recently commenced an exercise to scan all the
files and records of Chambers into an electronic file management database.

(e) Itwas during the scanning further to the initiative described in paragraph 5(d) above,
that the files held in storage (as opposed to with the current files of Chambers) that they
were found by the staff at Chambers’ Records Unit. Based on what was relayed to
me by Ms. Blyden-Caines of the Records Unit, it appears that those files (and others)
were sent to storage after my office was destroyed by the 2017 hurricanes.

(f) The recently found files were discovered with other files and records which were
salvaged, cleaned and put into storage after the hurricanes. It was an error, likely
inadvertent, that those files were sent to storage instead of back to the MNRL&I. This
may explain why no one at these Chambers or at the MNRL&I thought to look
through those files in order to comply with the earlier direction for disclosure by the
COorL

(g) Once the files were discovered, I was informed. The staff of the Records Unit are
aware that I was searching for notes pertaining to a lease of Crown land relating to
Delta/Nature’s Way and thus informed me straight away. I, in turn, advised the Mr.
Smith-Abbott, Permanent Secretary, MNRL&! and the IRU.

(h) However, even though the files are in generally good condition they needed to be
properly cleaned and decontaminated before being handled. My own brief
interaction with them (which was without gloves and a mask prior to cleaning and
disinfecting) resulted in me having a reaction that left my hands and face burning.

(i) Importantly though, although the files do not satisfy the request for disclosure which
has been made of me, with respect, it appears that they contain documents which
would assist the Commissioner’s inquiry into the lease of Parcel 310. However,  am
not aware of the full scope of the disclosure that has already taken place and so cannot
say with certainty whether or not all the documents contained on the files have been
previously disclosed, and thus cannot now confirm whether the files actually contain
new documents.

(i} The files are (i) Ref. LAN.L5/211 and Ref. LAN.L5/211 Temp. Application for Permission
to Reclaim and Lease the Seabed Purcell Delta Petroleum (Caribbean) Limited (Purcell) and
Ref. LAN.L5/69 - Application to Lease the Seabed Wilson Fahie, Tortola Transport, Nature’s
Way Ltd.
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(k) The said files will be transmitted in electronic format to the IRU (in accordance with the
internal directive that has been issued for disclosure of documents to the COI). Iunderstand
that there are certain processes which need to be engaged before any further
disclosure can be made to the COI, and that part of said processes will be to determine
the documents which may have already been disclosed, and any documents which
were not previously disclosed.

I stand ready to provide any further assistance required by the Commissioner.

Respectfully,

1
Principal Crown Counsel
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION
OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 239) (THE 'ACT')

APPLICATION TO PRODUCE EVIDENCE OF Mr
RONALD SMITH-BERKELEY (ORDER No.23
Paragraph 10)

1. The Attorney General applies to produce the Fourth Affidavit of Mr Ronald Smith-Berkeley dated
26 October 2021 (the 'Affidavit’) as provided to the Commission on 28 October 2021.

2. The Affidavit corroborates the evidence given by the Hon. V Wheatley Minister for Natural
Resources Labour and Immigration (“the Minister”) in his responses to Warning Letter No.3, (“the
Warning Letter”) dated 29 September 2021 (“The Response”) and 7 October 2021 (“the Further
Response”), concerning the transaction involving a lease of Parcel 310, of Block 2938B, Road
Town Registration Section to Mr Bevis Sylvester (“the Transaction”).

3. In particular, the Affidavit corroborates the evidence given by the Minister as to the advice he
received from the Attorney General's Chambers at a meeting in 2019 (“the Advice”) (see
paragraphs 3.5-3.6 and 4.2 to 4.3 of the draft) and some of the background to that advice in respect
of Delta’s claims (see paragraphs 3.3-3.4 and 4.4 of the draft) Mr Smith-Berkeley attended the
meeting at which the Advice was given. Mr Smith-Berkeley was also the author of the email which
appears in the bundle accompanying the Further Response at Tab 20, pp 47-48.

4. It was not possible to produce evidence beyond the Response and the Further Response in time
for the hearing on Day 48 due to the overwhelming number of other tasks with which the Attorney-
General was dealing, including the outstanding Response to Warning Letter No.6 from the Premier
(in respect of the EZ radar barges) for which the Commission was understandably pressing.

5. However, following the hearing on Day 48 it was apparent that doubt might arise in respect of the
evidence about the Advice in the absence of any documentary record (see in particular questions
from Counsel to the Inquiry, Transcript Day 48 p.263/16 to p.264/8). Further, the nature and strength
of Delta’s claims appeared to be the subject of some doubt (see Transcript Day p.252/4-11)
p.254/11 to p.255).

6. Accordingly, if the Commissioner is entertaining such doubts, we would invite him to receive the
Affidavit.

Niki Olympitis for and on behalf of the Attorney General

5 November 2021
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4. The Further Response

41 | have also reviewed the Further Response.

42 As to paragraph 8, | also recall that those attending the Meeting in 2019 to which | have referred
were myself, the Minister, Principal Crown Counsel and Mrs Heather Skelton.

4.3 As to paragraphs 10 to 11, | note the email from myself dated 23 July 2019 at AB2/20/47-48. The
draft ‘Legal Implications’ passage within it does, as the Minister indicates, contain a suggestion by
the Attorney General's Chambers that they be given an opportunity to advise in respect of the
Transaction as the relevant Cabinet Paper was prepared. | believe it was probably pursuant to
that initiative that Principal Crown Counsel took the opportunity which presented itself to advise
the Minister in the meeting in 2019.

4.4 | also note the contents of the Delta JR Papers to which the Minister has referred at paragraph 13,
which do provide useful background to the advice which was given. In particular, | can see that
Delta complained of the loss of sea access at Parcel 221 due to the land reclamation (see
Application paragraphs 3 & 4 AB2/1/2). | can see that Delta also deployed an argument based on
legitimate expectation in connection with alleged promises made in 2011 (see Application
paragraph 3(1), 7-9 and 13, AB2/1/1-2 and Mr Sylvester’s Affidavit paragraphs 9-13 AB2/2/6-7).

Sworn by: Ronald Smith-Berkeley )

On 26 October 2021 )

At Road Town, Tortola )

Before me:

LN78034/0007-EU-35355280/1
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To: Permanent Secretary/Ministry for Natural Resources, Labour and Immigration

Reguested Date: 29™ April, 2019

WEDNESDAY 9™ MARCH, 1997

Exypt Comtruction Ca. Lt
Memo No, 095/1997

212. Council advised that:

i, Egypt Construction Co. Limited be permitied to reclaim 25,467.17 wq. . or 0.58
acres of land over and above the exchange of fand between itsetf and the Government;

ii. Frechold title be issued for the reclamation of 14,516,985 sq. in exchange for the company's private
praperty;

iti. A lease of the seabed be issued OR trochold title be given at market value for the recluimed arca of
0.58 ucrvs, the oplion to remain with the Company.

iv. [f freehold title is to be issued for the 0.58 acreg, that the sum of $186.672.00 be puid by the

company,
Cahinet Secretary’s Signature
Date Seat to Miunistry 02.05.14




From: Attorney General

MEMORANDUM » Apperion. E

To: Permanent Secretary, MNR&L ;
Attn: Mrs. Jennifer Hodge Penn-"/5/, vj,ciin

. .'Ref. No. AG/36/005

Date: January 26th 2006
Re: Acquisition of Land formerly offered to Egypt Construction Co. Limited-Joan Penn

The caption refers.

We have read with interest the application letter submitted by Ms. Joan Penn for and on behalf of
Nature’s Way Ltd. for the purchase of 0.58 of an acre of land known as Lots 3 & 3A, Block 2938B
of the Road Town Registration Section, previously offered to Egypt Construction Company Limited
in keeping with the Executive Council Decision rendered on 19™ March 1997 which stated as
follows:
“i. Egypt Construction Co. Limited be permitted to reclaim 25,467.17 sq. fi. or 0.58
acres of land over and above the exchange of land between itself and the
Government;
il. Freehold title be issued for the reclamation of 14, 516.95 sq. ft. in exchange for the
company’s private property;
ifi. A lease of the seabed be issued OR freehold title be given at market value for the
reclaimed area of 0.58 acres, the option to remain with the Company.

The approvals be on condition that:

a) the reclaimed area be bulkheaded.
b) if a lease of the seabed is to be issued, that the standard lease terms be
applied.

c) If freehold title is to be issued for the 0.58 acres, that the sum of $186,672.00
be paid by the company.

Cognisance is taken of her explanation for the inaction on the part of Egypt Construction
Company Limited of which she was a former Director, to the offer made by the Government of
the Virgin Islands, to either purchase the said property or to lease it. She stated as follows:

“For the past eight years I have been in negotiation with the other director of Egypt
Construction (Mrs. Eugenie Christopher) in an effort for us to settle the matters relating to
the company; hence the inability to conclude the transaction. As an end result the company
was put into liquidation by Mrs. Christopher and in February 2004 the court ordered the
winding up of the company and sale of its assets. Government’s consent to the lease or sale
was not a part of the winding up proceedings.”

We have also noted the terms of the Order made by Justice Indra Charles on 23" November 2005
for the liquidation of Egypt Construction Company Limited. It was also observed that the land,
the subject matter of the Executive Council decision, did not form part of the pool of assets of the
Company.
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.__It has not been averred on the part of Ms. Penn that Nature’s Way Lid is a related company or a

successor company of Egypt Construction Company Limited. The only identifiable connection
between the companies is through her directorship. Obviously, Ms. Penn being aware that Egypt
Construction Company Limited has not, is in no position to and will not act upon this offer, has
sought to use it to her benefit hoping to capitalise on the offer to purchase the property at the nine
year old purchase price of One Hundred and Eighty-Six Thousand, Six Hundred and Seventy-Two
Dollars ($186,672.00). Naturally, this application is not inimical to the interest of Government. The
approach, however, creates some discomfort, as it is based upon intimate knowledge of the
transactions of a now liquidated company. We understand from the Ministry that the reclamation of
the 0.58 of an acre was in fact carried out by the Government and not by Egypt Construction
Company Limited. Notwithstanding that, we understand that the offer still remained open to the
Company to opt to either purchase the parcel of land or to lease it from Government. To date, there
has been no exercise of this option and the land remains the property of the Crown.

Tt is readily palpable that decisions of Executive Council are specific and unique to that individual
unless the decision is revoked, amended or substituted for another. It is our considered view that Ms.
Penn, on behalf of Nature’s Way Ltd, is in no position to act upon this 1997 offer made to Egypt
Construction Company Limited as no offer has been made to her company. The only basis upon
which this application can be facilitated is if (i) Executive Council is apprised of the matter and
requested to revoke the decision of 19" March 1997, as Egypt Construction Company Limited is no
longer in existence; (ii) a new application is submitted by Ms. Penn with no reference to the previous
company, requesting to purchase the property for and on behalf of Nature’s Way Ltd. and (iii)
Executive Council upon this basis makes an offer to Ms. Penn to either purchase or lease the
property. We recommend, in the interim, that a new valuation be carried out for the property so that
Executive Council is aware of its present value.

Please be guided accordingly.
Your file is returned herewith.

yn Gordon
Crown Counsel
for Attorney General
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THE EASTERN CARIBBEAN SUPREME COURT
IN THE HIGH COURT OF JUSTICE
BRITISH VIRGIN ISLANDS

CLAIM NO. BVIHCY 2003/0193
BETWEEN:

IN THE MATTER OF THE COMPANIES ACT CAP 28%2,..

Pl ST

AND s /NG W

IN THE MATTER OF EGYPT CONSTRUCTION LIMITED |
(In Liquidation)

BETWEEN
EUGENE CHRISTOPHER
Petitioner

AND

EGYPT CONSTRUCTION LIMITED
First Respondent

JOAN PENN
Second Respondent

ORDER

BEFORE: THE HONOURABLE MADAM JUSTICE INDRA CHARLES (In
Chambers)

DATED: THE 23" DAY OF NOVEMBER 2005

ENTERED: THE(Q* DAY O 2005

UPON the Summons for Directions filed herein by the Liquidator on 13 October 2005

coming on for hearing.

AND UPON HEARING Mr. Terrance Neale with Mr. Kevon Swan Counsel for the
Liquidator, Dr. J.S. Archibald Q.C. with Ms. Michelle Worrell Counsel for Delta
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Mrs. Sheila Braithwaite
P
February 22, 2006

application for the lease or purchase of the above property in light of the positive
contributions we are making to the growth and sustenance of this our home.

1 look forward to your early and favourable consideration of my application.

Yours truly,

enn
anaging Director
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TERRITORY OF THE BRITISH VIRGIN ISLANDS
TH MPANIES A AP, 24

'

ERTIFICATE OF INCORPORATI

No. 8201
I HEREBY CERTIFY THAT NATURE'S WAY LIMITED

whose Registered Office is situated at ROAD TOWN, TORTOLA,

in the Territory of the British Virgin Islands is incorporated under the Companies Act, and that the Company is limited.

Given under my hand at Road Town, Tortola in the Territory of

the British Virgin Islands this 14th

day of APRIL,

REGIS OF COMPANIES

REGISTRAR OF COMPANIES

ROAD TOWN, TORTOLA

BRITISH VIRGIN ISLANDS
ADIDIO i
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TERRITORY OF THE BRITISH VIRGIN ISLANDS

THE COMPANIES ACT '

(CAP.285) -

CERTIFICATE OF GOOD STANDING

No. 8201 NATURE'S WAY LIMITED

The Registrar of Corporate Affairs in ‘t'b?"Territo‘rx.,q.f the British Virgin Islands HEREBY CERTIFIES

that:

1. The above Company was incorporated on !f::l‘ze'v'.‘14tﬁ‘~da of Abr.tl, 1992 as Company No. 8201

of the Register of Companies.

Road Town J
Tortola ‘

3. The last Annual Return filed was made up to 30th day of-Jume, 2005

gigter. d

4. No steps are being taken to have tlé'e'g;CompanY“removéd from the Re
i = B

Dated this 7th day of March, 20067

CRTI102D

l.q.

g %<

Lﬁa‘“
-4

7 D4

D8 -4
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CABINET PAPER RECORD & EXTRACT FROM THE MINUTES OF THE MEETING
OF THE EXECUTIVE COUNCIL OF THE VIRGIN ISLANDS
HELD AT THE CONFERENCE ROOM, GOVERNOR'’S OFFICE ON
187 JULY, 2007

To: Permanent Secretary, Ministry of Natural Resources and Labour

Date: 11" June, 2018

Paper No. Memao No. 490/2007
Date Arrived in the Cabinet Office

Date Approved by the Cabinet Steering Group

Date Sent to Cabinef 18™ July, 2007
Cabinet Confirmation Date 25" July, 2007
Cabinet Extract:

Reguest for Permission to Lease Proposed Lot 2 (Formerly Part of Lots 3 and 3a) of Block
2938b in the Road Town Registration Section - Nature’s Way Limited

Memo No. 490/2007

0927. Council:

(a) revoked Executive Council’s decision in relation to item (iii) of Memorandum
No. 95/97 since the decision was never acted upon and the finm Egypt
Construction Company Limited no longer exists; and

(b) agreed that the proposed Lot 2 of Block 2938B in the Road Town Registration
Section which measures approximately 0.526 of an acre, be leased to Nature’s
Way Limited, subject to the following conditions:

() the Minisiry of Natural Resources and Labour with the assistance of the
Land Registry and Survey Departments have a parcel number assigned to
the lot;

(i1 an easement be registered over Parcel 252 Block 2938B in the Road
Town Registration Section on the eastern side to ensure access to the lot;

@iii) the Crown be granted an easement to traverse over the property now
identified as proposed Lot 2 to the sea;

e QNCTIOO
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(iv)  the Instrument of Lease and the Grant of Easement be prepared by the
Ministry and forwarded to the Attorney General for vetting to be executed
simultaneously;

(v)  thetenmns of the lease be as follows:
Term 50 years in the first instance with an

option to renew for a further period
of twenty five years

Rent - $ 800.00 annually

Rent review period - every five years

Rent revision - 5% of the unimproved value of the
leased arca

Rent cap - nil

Late payment - 2% above New York Prime rate

Period for payment - 30 days

Subletting - 2.5% of rent collected from sublease
agreement in addition to the rent

Payment due date - 1 January each year

Requested on 11" June, 2018

Cabinet Secretary’s Signature

Date:

319



o e A N D e KRR S TR L AR
PR, -\ 1} <. o

Ministry of Natural Resources and Laboug
Government of the Virgin Islands f 1 @
33 Admin Drive, Central Administration Complex :
Road Town, Tortola, British Virgin Islands

(284) 468-0675 / (264) 468 -3701 Ext. I \.
Fax: (284) 494-4283

OUR REF: LAN. L5/69
August 1, 2007 '

Mrs. Joan Penn
Managing Director
Nature’s Way Ltd.
P.O.Box 273

Road Town, Tortola
British Virgin Islands

Dear.Mrs. Penn:

RE: REQUEST FOR PERMISSION TO LEASE PROPOSED LOT 2 (formeriy pait of

Lots 3 and 3a) OF BLOCK 2938B IN THE ROAD TOWN REGISTRATION SECTION —

The caption refers.

NATURE'S WAY TLIMITED

1 am directed to inform you that Executive Council has agreed that the proposed
Lot 2'of Block 2938B in the Road Town Registration Section as identified in the attached
map which measures agproximately 0.526 of an acre, be leased to Nature’s Way Limited,
subject to the following conditions:

(i)  the Ministry of Natural Resources and Labour with the assistgnce of the
Land Registry and Survey Deparsments have a parcel number assigned to

the lot;

(ii)  an easement beregistered over Parcel 252 Block 2938B in the Road Town
Registration Section on the eastern side to ensure access to the lot;

(iii) the Crown be granted an easement to traverse over the property now
% identified as proposed Lot 2 to the sea;

(iv)  the Instrument of Lease and the Grant of Easement be prepared by the
Ministry and forwarded to the Attomey General for vetting to be executed

simultaneously;

v) tl)i{:rms P .. s
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(v) ° the terms of the lease be as follows:

TFerm of lease: SO years in the first instance with an
option to reniew for a further period
of tweaty five years

Rent: $800.00 annually

Rental revision period; every five years

Rent revision: 5% of the unimproved value of the
leased area

Rent cap: nil

Late payment: 2% above New York Prime Rate

Period for payment: 30 days

Subletting: 2.5% of rent collected from sublease
agreement in addition to the rent

Payyment due date 1 January each year

Please be guided accordingly.

Yours truly,

6@5%&3&1&

JSor Josephine Callwood (Mrs.) P
Permanent Secretary

cc:  Chief Surveyor
Chief Physical Planning Officer
Registrar of Lands

Attachment (1)

<00r

“Professional Services delivered to the Public”

321



322



Ministry of Natural Resources and Labour
Government of the Virgin Islands
33 Admin Drive, Central Administration Complex
Road Town, Tortola, British Virgin Islands
(284) 468-0675 /(284) 468 -3701 Ext | N
. Fax: (284) 494-4283

OUR REF: LAN. L5/234

August 1, 2007

Mr. Garvin Ishmael Stoutt, Sr.

Director

Caribbean Transport Ltd.

P.O. Box 591

West End, Tortola
British Virgin Islands

Dear Mr. Stoutt:

RE; REQUEST FOR PERMISSION TO LEASE PROPOSED LOT 1 OF BLOCK 2938B
IN THE ROAD TOWN REGISTRATION SECTION - GARVIN ISHMAEL STOUTT, SR.

The caption refers.

I am directed to inform you that Executive Council has agreed that the lot labeled as Proposed
Lot 1 of Block 2938B in the Road Town Registration Section as identified on the attached map
which measures approximately 0.265 of an acre, be leased to you, subject to the following

conditions:

@)

(ii)

(i)

(@iv)

the Ministry of Natural Resources and Labour with the assistance of the Land
Registry and Survey Departments have a parcel number assigned to the lot;

the Crown be granted an easement to traverse over the property now identified as
Lot 1 to the sea;

the Instrument of Lease and the Grant of Easement be prepared by the Ministry
and forwarded to the Attorney General for vetting to be executed simultaneously;

the terms of the lease be as follows:

Term of lease: 50 years in the first instance with an
option to renew for a further period of
twenty five years

Rent: $400.00 aanually

Rental revision period: every five years

Rent revision: ... ...

| 2=
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Rent revision:

Rent cap:
Late payment:
Period for payment:

Subletting:
Payyment due date
Please be guided accordingly.

Yours truly,

Olga ﬁabsatt
for Josephine Callwood (Mrs.)
Permanent Secretary

cc: Chief Surveyor
Chief Physical Planning Officer
Registrar of Lands

Attachment (1)

:o0r

5% of the unimproved value of the
leased area

nil
2% above New York Prime Rate
30 days

2.5% of rent collected from sublease
agreement in addition to the rent

1 January each year

“Professional Service Delivered to the Public”
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LAND & SURVEY DEPARTMENT

Ministry of Nawural Resources and Labour, Government of the British Virgin Islands
JR O’Neal Plaza, P.O. Box 142, Road Town, Tortola, British Virgin Istands
Tel: 284-494-3459 dircct
284-494-3895 fax
exts.

Delivering consistently, high quality mapping products and services that satisfies the developing
needs of the British Virgin Islands.

MEMORANDUM

To: Permanent Secretary Min. NR&L Your Ref. No.:
Attention: Jenifer Hodge-Penn SD Ref. No.: Job No 01/98
From: Chief Surveyor

Date: December 18, 2006.

RE: Proposed Subdivision of Pasea Reclamation

As discussed on Thursday 14™ December 2006, please find a copy of map on the
proposal easement over parcel 252 to Lot 3 and 3A.

The proposal as outlined by Mr. Stoutt to grant access for consideration of acquiring
part of the remaining land is presented for your information.

If additional information is required on this matter please contact me at the
department.

Winston Donovan
«Chief Surveyor

We view ourselves as partners with our employees, customers, communily
And the environment
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nes I1 cUll 3 17PM Delta Petroleum Ltd 284494949) 4

T N ) [ L P.1

DELTA PETROLEUM (
. PO.Box 3318, Road Town, Tortole, Bitish Virgin isfands ph:

ol Co. k=
Sepember 17, 2007 T [Prenee ]

Mmstry of Natural Resources & Labour
Road Town
Tortola

Dear Madsm,

Re: Block 2934R, Parcel 221, Lots 3A

1 write in reference to the caption. Please be advistd that Delta Petrolenm is desirous of
leasing for a paxiod of fifty (50) yesrs with a clause, Lots 3A and B, propaty
adjacent Parcel 221.

Once the Jease of the two parcels is approved we will canstruct a four (4) storey building,
with one floor for parking, to bouse our headquarters offices.

Yours truly »
Delta Petroleum (Caribbean) Ltd.

C.C.
Hon. Omar W Hodge, Minister of Natural nuajrka & Labour
|

r'
|-

|

Servina the &arfbbean
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Bevis Sylvester
East End
Tortola, BVI

31 May 2011

Hon. Premier Ralph T.0’Neale, OBE
Office of the Premier

Government of the BVI

Government Administration Complex
Road Town

Dear Hon. Premier,

As a local resident and entrepreneur, [ would like to request the opportunity to lease
land in Pasea Estates, specifically Lot 2, which is owned by the Crown.

My interest in leasing Lot 2 from the Crown is for the purpose of future
developments in the BVI. Itis further my request to be granted a 50-year lease for
Lot 2, which ensures that I can contribute economically to the territory.

Again, thank you in advance for your consideration and I look forward to hearing
from you soon on this matter.

Regional General Manager

CC:  Minister Omar Hodge, Labour and Natural Resources
Sandra Ward, Acting Permanent Secretary to the Chief Minister

el may 3120

Sk Tios

okt \.,'.'i-,'( i i \ A=

/
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Application to lease Parcel 310 of

Block 2938B, Road Town Registration

Section - Bevis Sylvester

? Signed ) + 27 June 2019 - MNRLI - File: LAN. L5/487

- Mr. Ronald Smith-Berkeley - Memo No. 396/2019
- Extract No. REx/396/2019 (/decisions/113)

Background Information

1) Executive Council by item (iii) of Minute No. 212 of Memo No.
095/1997 (see Appendix A) agreed that a portion of reclaimed land
be awarded to Egypt Construction Limited in exchange for land

given by the company during the dual carriageway construction.

2) By Minute No. 0927 of Memo No. 490/2007 (see Appendix B), a
decision was taken to revoke item (iii) of the decision on account of
the decision not being acted on and the fact that the awardee, Egypt

Construction Limited, was no longer in existence.

3) Cabinet further agreed to award Nature's Way Limited a lease
for a parcel of land now identified as Parcel 310 of Block 2938B in
the Road Town Registration Section which measures 0.526 of an

acre, subject to conditions.

4) Members are asked to note that the directive of Cabinet was
communicated to the applicant by a letter dated 1stAugust, 2007
(see Appendix C). Members are further asked to note that due to
the issue of a right of way to service Parcel 310 of Block 2938B, Road
Town Registration Section, the property could not be transferred to

the awardee.
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5) By Instrument No. 1068 of 2017, a grant of easement was given
in favour of the Crown, providing access to the parcel (see

Appendix D).

6) By a letter dated 31st May, 2011 (see Appendix E), a request was
made by Mr. Bevis Sylvester requesting the opportunity to lease the
same property identified as Parcel 310 of Block 2938B in the Road
Town Registration Section. However, upon submission of that
request, no decision was made as it was recognized that the land

was already awarded.

7) By a letter dated 12th June, 2019, (see Appendix F)Mr. Bevis
Sylvester again submitted a request to lease Lot 1 (Parcel 309) and
Lot 2 (Parcel 310) of Block 2938B in the Road Town Registration
Section. However, Lot 1 (Parcel 309) is currently leased to Garvin
Stoutt Sr.

Purpose

8) The decision sought assists to facilitate economic growth.

Cross-Ministry Consultation

9) The nature of this paper does not require cross-ministry

coordination at this time.

Financial Implications

10) Upon review of the Cabinet memorandum, is there any known
or foreseen liability for Government if they were to revoke Minute
No. 0927 of Memo No. 490/2007 and to reverse Instrument No. 1068
of 2007, dated 25th July 20177 If so, what is the estimated money
value of the liability? It is the view of the Ministry of Finance that
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without proper negotiations and or an amicable settlement, the
decision sought could give rise to Government having to pay
compensation as a result of Cabinet's decision being judicially

reviewed.

11) As such, it is important that the appropriate responses to the
foregoing questions and the business plan is provided to Cabinet
for their consideration before any decision is made. Furthermore,
the draft paper says nothing about how the persistent and
continuing contraventions by Delta Petroleum Caribbean Ltd is to
be resolved. The decision being sought, without more, exposes

Government to too much avoidable risks.

Legal Implications

12) We have reviewed the draft Paper and have discerned no
adverse legal implications which would arise from Cabinet deciding

in accordance with the decision sought.

13) Notwithstanding the foregoing, we consider that the
Background Information section should be amended in accordance
with the comments separately communicated to the Ministry of

Natural Resources, Labour and Immigration.

Budget

14) There is not budget associated with this initiative; however, the

crown, stands to benefit from rent for the lease properties.

Communication Strategy

15) The decision of Cabinet will be formally communicated to the

applicant.
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Conclusion

16) Members are asked to consider and concur with the decision

sought.

Decision Sought

Cabinet is asked to decide:

a. that the decision recorded by Minute No. 0927 of Memo
No. 490/2007 be revoked in its entirety;

b. that Parcel 310 of Block 2938B in the Road Town
Registration Section which measures 0.526 of an acre as
evidenced by a copy of the Land Register be granted to

Mr. Bevis Sylvester for Commercial purposes;

c. that the Grant of Easement given to the Crown by -
by Instrument No. 1068 of 2007, dated
25th July, 2017, to remain as this will provide access to

Parcel 310 of the said block and registration section;

d. that the instrument of lease be prepared by the Ministry

and forwarded for vetting to the Attorney; and
e. that the terms of the Lease to be as follows:

i. Term - Fifty (50) years in the first instance with an
option to renew for a further period of twenty-

five (25) years
ii. Rent-$800.00

iii. Rent Review Period - 5% of the unimproved value

of the lease area
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Vi.

Vii.

Rent Cap - nil

Late Payment - 2% above the New York Prime

Rate
Period for - 30 days
Payment:

« Subletting - 2.5% of rent collected from the

sublease agreement in addition to the rent

« Payment Due Date - 1 January each year

Recipients: Financial Secretary, MOF; Attorney General, AGC;

Hon. Vincent
Wheatley

Minister for Natural
Resources, Labour
and Immigration
15 November 2019
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THE EASTERN CARIBBEAN SUPREME COURT
!f@s’sﬁm

IN THE HIGH COURT OF JUSTICE

VIRGIN ISLANDS lN ISLAIE_*

l'II(II FIRGITSTANDS

CLAIM NO. BVIHCV 2013/ (O A 19

BETWEEN:

DELTA PETROLEUM (CARIBBEAN) LIMITED Applicant

[ FILED i
Regaarvess- | MINISTER OF NATURAL RESOURCES ~ Respondent
DEC 17 208 |
Virgin Islands 1',
i i, | EX-PARTE NOTICE OF APPLICATION

o (for leave to apply for judicial review)

1. The Applicant is DELTA PETROLEUM (CARIBBEAN) LIMITED, a
company duly incorporated under the laws of the British Virgin Islands with
its registered office at Road Town, Tortola engaged in the business of
wholesale and retail sale of petroleum in the British Virgin Islands.

2. The Respondent is the MINISTER OF NATURAL RESOURCES, the
Minister in the present Government entrusted with the responsibility for land
matters involving the Crown.

3. The Applicant seeks the leave of the Court to make a claim for judicial review
against the Respondent and seeks the following Order:

(1) A declaration that the decision of the Respondent to not grant a lease
of the parcel of land more particularly described as Lot 2 Block 2938B
Road Town Registration Section (“Lot 2”) to the Applicant and
instead grant same to a third party was irrational and unreasonable and
should thercfore be quashed.

(2) A declaration that the Applicant had a legitimate expectation that it
would be granted a lease over Lot 2 and that such expcctation should
not have been defeated by the granting of a leasehold or freehold
interest to a third party.

m A draft of the Order that the Applicant seeks is attached.
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The Grounds of the Application are as follows:

I

The Applicant, Delta Petroleum (Caribbean) Limited is a company duly
organized and existing under the laws of the British Virgin Islands and
engaged in the business of retail and wholesale distribution of petroleum and
petroleum related products in the British Virgin Islands and the wider
Caribbean.

The Applicant is also the registered proprietor of various parcels of land
registered as Parcels 221, 223, 224, 79 and 147 having purchased same in
September 2007 from Egypt Construction Limited for the sum of $1,100,000.

. At the time of purchase Parcel 221 enjoyed sea access and this was an

important consideration for the Applicant’s decision to purchase these
properties as same was intended to facilitate the development of its business
operations in the British Virgin Islands. The right of sea access also affected
the value of Parcel 221 and hence the price paid for the properties.

An area of land adjacent to Parcel 221 (“Lots 1 and 2”) was subsequently
reclaimed by the Government which resulted in the loss of sea access
previously enjoyed by Parcel 221 which also adversely impacted on its value
as well as usefulness to the Applicant’s business operations.

Lots I and 2 do not have a right of access to the public road and could only be
accessed by passing over Parcel 221 for which permission was need from the
Applicant.

In or around January 2010 the Applicant entered into discussions with the
Respondent with a view to negotiating a purchase Lots 1 and 2 since without
an easement it was not possible for a third party to access the said parcels.

The Applicant was informed during the negotiations that the Respondent was
unwilling to sell Lots | and 2 but that it would instead be willing to grant a 50
year lease over Lot 2 to the Applicant in exchange for the Applicant granting
an casement or registered right of way over Parcel 221 in favour of Lots 1 and
2

The Applicant accepted this offer and by letter dated Junc 14, 2011 informed
the Respondent that it was “willing 1o grant the owner of Lot ! the necessary
access on said property for an easement of 12 feet right through Parcel 221.”
The clear understanding of the parties was that this access was on the basis
that the Applicant would be granted a lease over Lot 2.

In keeping with its agreement to grant an easement over Parcel 221 the
Applicant instructed a registered land surveyor at its own expense to prepare

2
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the necessary survey plans for the granting and registration with the Registrar
of Lands of a 12 feet easement over Parcel 221.

10. The Applicant was recently informed by the Respondent that it was in the
process of selling Lots 1 and 2 to a third party and whether the Applicant
would still be willing to give a right of access over Parcel 221 in favour of
Lots 1 and 2 so that the registered proprietor could access same.

11. The Applicant by letter dated August 20, 2013 made it abundantly clear that it
was unhappy with this new development particularly given the history of the
matter and the representations made by various officers of the Respondent that
the Applicant would be granted a 50 year lease of Lot 2 and that in the
circumstances it was not willing to grant any easement over Parcel 221 in
favour of Lots 1 and 2.

12. The decision of the Respondent to not grant a lease of Lot 2 to the Applicant
but to instead grant same to a third party was irrational and unreasonable and
should therefore be quashed since without a right of access to the public road
little or no use can be made of Lot 2 by a third party.

13. The Applicant also had a legitimate expectation based on representations made
by the Respondent during the course of discussions between the parties in the
matter that it would be granted a 50 year lease over Lot 1.

14. The Applicant therefore seeks the leave of the Court to bring a claim for
Judicial Review against the decision of the Respondent not to grant the
Applicant a 50 year lease over Lot 2 and instead to grant same to a third party
who is unable to access same without the grant of an easement over Parcel 221
by the Applicant who has made it quite clear that such permission would not
be forthcoming in the circumstances.

Dated the 18" day of December, 2013

TérranceBNeale
McW. Todman & Co
Legal Practitioners For the Applicant
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THE EASTERN CARIBBEAN SUPREME COURT
IN THE HIGH COURT OF JUSTICE

VIRGIN ISLANDS

CLAIM NO. BVIHCYV 2013/

BETWEEN:
DELTA PETROLEUM (CARIBBEAN) LIMITED Applicant
AND

MINISTER OF NATURAL RESOURCES Respondent

EX-PARTE NOTICE OF APPLICATION
(for leave to apply for judicial review)

MCW TODMAN & CO
LEGAL PRACTITIONERS FOR THE APPLICANT
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BETWEEN:
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DELTA PETROLEUM (CARIBBEAN) LIMITED
Applicant

AND

MINISTER OF NATURAL RESOURCES
Respondent

AFFIDAVIT IN SUPPORT OF APPLICATION FOR JUDICIAL REVIEW

I, BEVIS SYLVESTER of East End, Tortola make oath and say as follows:

I am the Regional General Manager of the Applicant and 1 am duly authorised

1%
to make this Affidavit on its behalf.

I make this Affidavit truthfully and from matters within my own knowledge
and in support of the Applicant’s application for leave to apply for Judicial
Review against the July 2, 2013 decision of the Respondent revoking
permission granted to the Applicant’s tanker, MV Ocean Princess to discharge

fuel to the Corporation until 9pm of the same day.

2

The Applicant is a company duly organized and existing undcr the laws of the
British Virgin Islands and engaged in the business of retail and wholesale
distribution of petroleum and petroleum related products in the British Virgin

[slands and the wider Caribbean.
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10.

11.

The Applicant is also the registered proprietor of various parcels of land
registered as Parcels 221, 223, 224, 79 and 147 having purchased same in
September 2007 from Egypt Construction Limited for the sum of $1,100,000.

At the time of purchase Parcel 221 enjoyed sea access and this was an
important consideration for the Applicant’s decision to purchase these
properties since which was intended to facilitated the development of its
business operations in the British Virgin Islands. The right of sea access also
affected the value of Parcel 221 and the price which was paid for the
properties.

An area of land adjacent to Parcel 221 (“Lots 1 and 2”) was subsequently
reclaimed by the Government. This reclamation resulted in the loss of sea
access previously enjoyed by Parcel 221 and also had an adverse impact on
the value of Parcel 221 and the plans which the Applicant had for developing
its property so as to improve the efficiency of its business operations.

Lots 1 and 2 did not have a right of access to the public road and could only be
accessed by crossing over Parcel 221 for which permission had to be obtained
from the Applicant.

In or around January 2010 the Applicant entered into discussions with the
Respondent with a view to negotiating a purchase of Lots 1 and 2 since it was
common knowledge that without an easement it was not possible for a third
party to access the land.

I attending the negotiations on behalf of the Applicant and during the course
of discussions was advised by the Permanent Secretary in the Minister of
Natural Resources during that the Respondent was unwilling to sell Lots 1 and
2 to the Applicant since it was not the Respondent’s policy to sell Crown land
to a Non Belonger company. I was then advised however that the Respondent
would be willing to grant a 50 year lease to the Applicant over Lot 2 in
exchange for the granting of an easement or registered right of way over
Parcel 221 by the Applicant in favour of Lots 1 and 2.

I orally confirmed the acceptance of this offer on behalf of the Applicant and
by letter dated June 14, 2011 informed the Respondent that the Applicant was
“willing to grant the owner of Lot I the necessary access on said property for
an easement of 12 feet right through Parcel 221.” The clear understanding of
the parties at the time was that the granting of an easement over Lots 1 and 2
was on the basis of the Applicant being granted a lease over Lot 2.

The Respondent responded by letter dated June 21, 2011 to the effect that “In
order for a lease to be granted over Lots | and 2 of Block 2938B Road Town
Registration, land access is required to include Lot 2, Block 2938B”. A copy
of the said letter is now shown to me and exhibited as “BS 1”.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

By letter dated June 24, 2011 I responded on behalf of the Applicant
informing the Respondent that “Delta Petroleum herely grants the Crown the
necessary land access for easement through Parcel 221, Block 2938B. This
easement will allow access over to Lots 1 and 2 as requested.” A copy of the
said letter is now shown to me and exhibited as “BS 2”

In keeping with its agreement to grant an easement over Parcel 221 the
Applicant instructed a registered land surveyor at its own expense to prepare
the necessary plans for the granting and registration with the Registrar of
Lands of a 12 feet easement over Parcel 221.

I was recently informed by the Permanent Secretary in the Ministry of Natural
Resources Applicant that the Respondent was in the process of transferring
Lots 1 and 2 to a third party and whether the Respondent would still be willing
to grant an easement over Parcel 221 in favour of Lots 1 and 2 in order for the
registered proprietor to be able to access same from the public road.

By letter dated August 20, 2013, I made it abundantly clear that the Applicant

was very unhappy with this new development which was contrary to the
discussions between the parties and the representations made by various
officers of the Respondent specifically that the Applicant would be granted a
lease of Lot 2. I also informed the Respondent that under no circumstances
would the Applicant be willing to grant an easement over Parcel 221 in favour
of Lots 1 and 2 in light of the decision of the Respondent’s decision. A copy
of the said letter is now shown to me and exhibited as “B S 3”

The decision of the Respondent not to grant a lease of Lot 2 to the Applicant
and to grant same to a third party instead was irrational and unreasonable and
should therefore be quashed since without a right of access to the public road
no serious use can be made of Lot 2 by a third party.

The Applicant also had a legitimate expectation based on representations made
by the Respondent during the course of discussions between the parties on the
matter that it would have been granted a 50 year lease over Lot 1.

There is n6 time limit in respect of making this application to which the
Applicant has not complied.

The Applicant does not have any other legal remedy available to it to address
the matter.

The Applicant is personally affected by the decision of the Respondent
because it has (a) lost its right of access to the sea which Parcel 221 previously
enjoyed (b) had the value of Parcel 221 substantially reduced because of the
loss of sea access; and (c) had its development plans for its property adversely
affected.

The Applicant’s address for service is —
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22.The Applicant therefore seeks the leave of the Court to apply for Judicial
Review of the decision of the Respondent to not grant it a 50 year lease over
Lot 2 and to grant same instead to a third party.

SWORN by BEVIS SYLVESTER

At Road Toywn, To
On thel?.ga L A
In the pres "BEVIS SYLVESTER____

A /
COMMISSIONERY ©
FOR
OATHIS
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THE EASTERN CARIBBEAN SUPREME COURT
IN THE HIGH COURT OF JUSTICE

VIRGIN ISLANDS

CLAIM NO. BVIHCV 2013¥/

BETWEEN:

DELTA PETROLEUM (CARIBBEAN) LIMITED  Applicant
AND

MINISTER OF NATURAL RESOURCES Respondent

AFFIDAVIT IN SUPPORT OF APPLICATION FOR JUDICIAL REVIEW

MCW TODMAN & CO
LEGAL PRACTITIONERS FOR THE APPLICANT
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IN THE HIGH COURT OF JUSTICE

BRITISH VIRGIN ISLANDS FILED
Registrar's Office

| DEC172M3 |
BETWEEN: ;_ yireln It '
'H 36(—3 ——
DELTA PETROLEUM (CARIBBEAN) LIMITED o

Applicant

And
MINISTER OF NATURAL RESOURCES
Respondent

CERTIFICATE OF EXHIBITS

THIS IS TO CERTIFY that the Exhibits "BS1 to BS3" referred to in the

oy
Affidavit of BEVIS SYLVESTER sworn on the’? day of &C g ,2013.

A Commiss o Admjinister Oaths’ |
in the irgin Islands
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I

33 Admin Drive, Central Administration Compley
Raowd Town. Tortola, British 1irein INlands
fel: (284) 408-0675
Fav: (284) 494-4283
I;mu/ nrifa govg

R REF: LAN. 10/2/99]

L

Mr. Bevis Sylvester

Regional General Manager

Delta Petroleum (Caribbean) Limited
P.O. Box 3318

Road Town. Tortola

British Virgin Islands VG110

Dear Mr. Sylvester:

Re: Parcel 221, Block 29381, Road Town Registration Scction

I acknowledge receipt of vour letter dated 14 June. 2011 in relation to the property adjacent to
Delta Gas Station in Pasea Estate.

In order for a lease 10 be granted over Lots | and 2 of Block 2938B. Roadl Town. land access ts
required on both parcels. “We are therefore requesting that the grant of easement be extended to
include Lot 2. Block 29381.

It you have any additional questions or concemns. please do not hesitate to contact the
undersigned.

Sincerely,
P '} ageuomun (‘»&nb s,
y ig-}"' RECEIVED ~ N
r\A’( A\
. )
= ¢ . \| .2
S st Seoretary NN
Pérmanent Secretary 5?‘11.;,\%»-",’,-:':

fensronai Servt
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BS 2.

Bl PO Box 3378, Roao Town Tonola VG1130 Brilish Viegin Islands ph (28414943291 fax: (284)464-4914 emal deilati@suriovi.com

Mr. Berkley

The Permanent Secretary

Ministry of Natural Resources & Labour
Government Administration Complex
Road Town, Tortola

Dear Permanent Secretary,

Re: Parcel 221, Block 2938B

I write in reference to the above caption property. Delta Petroleum hereby grants
the Crown the necessary land access for easement through Parcel 221, Block
2938B. This easement will allow access over to Lots 1 and 2 as requested.

It is our intent to fully cooperate. Please inform me if additional information is
necessary for the purpose of granting the easement. | can be reached at -

Kind Regards,

Bevis Sylvester
Regional General Manager

Cc: Hon. Omar Hodge, Minister of Natural Resources & Labour

Serving the Caribbean
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DELTA PETROLEUM (CARIBBEAN) LTD.

P O. Box 3318, Road Town, Tortola VG111L British Virgin Isiaras ph: (284)494-3231 fax. (2844944314 email dellal@surlbvi.com

Mr. Ronald Smith Berkeley

Permanent Secretary

Ministry of Natural Resources & Labour
Government Headquarters

Road Town

Dear Mr. Berkeley,

| refer to the captioned. As vou are aware, the Ministry of Natural Resources and Labour (“the
Ministry") has requested from Delta Petroleum (Caribbean) Limited (Delta) a grant of eascment
1o facilitate Lots 1 & 2 of Block 2938B. The most recent history of vour request has been
outlined in letters dated June 21. 201 1. In addition to written correspondence we
(Sylvester/Smith-Berkeley) met at yeur request at a meeting held on April 18. 2010. For
historical purposes. it is important to state here that the request for the easement from the
Ministry preceeded vour involvement,

Unfortunately, at our most recent meeting you informed me that the Ministry has decided against
the grant of the seabed rights to Delta. To add insult to injury. you further informed me that
notwithstanding the Ministry's refusal to grant the seabed rights. vou still wish tor Delta w grant
the casement as requested by the Ministry 1o facilitate Lots 1 and 2 of Block 29381, I'rankly.
Delta considers the Ministry's position not just insulting. but in bad faith. Because. the
discussions have always been progressed on the premise that the Ministry will grant of the
seabed rights to Delta and in return Delta will grant the easement. as seen in drawing attached.

As [ indicated to you then. Delta considers the Ministry's current position to be unsatisfactory.
We take that view in light of the history of these discussions. the intention of Delta throughout.
the significant resources expended by Delta and the commitment otfered by vour predecessors.
Simply put. we are bewildered. Having gone back on your word. it is unconscientionable for the
Ministry 10 expect Delta to further act 1o 1ts own detriment by granting vour request.

We have copied this letter to the Chief Registrar of Lands, so as to ensure there is no uncertainty
as to Delta's position. Further. please be advised that Delta will robustly defend at all cost any
atlempts by the Ministry 1o circumvent Delta's right to its property. We would also advise that if
there is any unauthorised access or usage by anvene acting with the Ministry's approval. or on

Serving the Caribbean

EBs >
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behalf of the Ministry that you advise them to refrain from any and all such unauthorized access
or usage of Delta’s property with immediate effect.

Delta regrets the position that these discussions have reached, but that has been entirely of the
Ministry's own devise. Regrettably, given the position the Ministry has taken we have been left
with no other alternatives. We remain desirous of achieving a workable solution. Further, Delta
firmly believes that the best interest of all parties will be best served if the arrangements are done
within the lines of the considerations that have previously existed. But given the position the
Ministry has taken, we have been left with no other alternatives. You are of course, in position to
change the way things currently stands.

Cc:  Terrance Neale
Mr. SP Milonas
Mr. Vernon Lake
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THE EASTERN CARIBBEAN SUPREME COURT
IN THE HIGH COURT OF JUSTICE
BRITISH VIRGIN ISLANDS

BETWEEN:

DELTA PETROLEUM (CARIBBEAN) LIMITED
Applicant

And

MINISTER OF NATURAL RESOURCES
Respondent
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CERTIFICATE OF EXHIBITS
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McW. Todman & Co.
Legal Practitioners for the Applicant



THE EASTERN CARIBBEAN SUPREME COUR

IN THE HIGH COURT OF JUSTICE

VIRGIN ISLANDS : TR b

SUIT NO. BVIHCV 2013/0379 MAR 13 2014
BETWEEN:

DELTA PETROLEUM (CARIBBEAN) LIMITE"

And

MINISTER OF NATURAL RESOURCES
Respondent

NOTICE OF DISCONTINUANCE

Take notice that the Applicant hereby wholly discontinues its Claim made in this
action against Respondent, Minister of Natural Resources.

Dated the 13t day of March, 2014.

Legal Practitioners for the Applicant
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THE EASTERN CARIBBEAN SUPREME COURT
IN THE HIGH COURT OF JUSTICE

VIRGIN ISLANDS

SUIT NO. BVIHCV 2013/0379
BETWEEN:

DELTA PETROLEUM (CARIBBEAN) LIMITED
Applicant

And

MINISTER OF NATURAL RESOURCES
Respondent
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NOTICE OF DISCONTINUANCE
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McW. TODMAN & CO.
Legal Practitioners for the Applicant
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APPENDIX D

INSTRUMENT NO.

VIRGIN ISLANDS

THE REGISTERED LAND REMESD LAND REGISTRY
VIRGIN ISLANDS

FORM R.L.12

Grant of Easement AUG 0 4 207
REGISTRATION SECTION BLOCK PARCELS
Road Town 29338 309/

I, GARVIN ISHMAEL STOUTT SR., of Havers in the Territory of the Virgin Islands
in consideration of the leasehold interest granted by the Crown to me for Parcel
309 of Block 2938B in the Road Town Registration Section HEREBY GRANT to
JOHN S. DUNCAN, OBE, Governor of the Territory of the Virgin Islands, acting herein
for and on behalf of Her Majesty the Queen in Her Government of the said Territory
the interest comprised in the following easements:-

To pass and repass over Parcel 309 of Block 2938B in the Road Town Registration
Section, to the sea.

—
Dated the day of _JcL (*’7 , 2017 .

Signed, sealed and delivered by )
Garvin Ishmael Stoutt Sr. as H

Grantor before and in the presence _
of: =

] Garvin Ishmael Stoutt Sr.

Witness
Name: @fgﬁfﬂ&gﬁ-

THE PUBLIC SEAL appointe
Territory of The Virgin Islands was
hereto affixed and these presents
signed and delivered by HIS

EXCELLENCY JOHN S. DUNCAN, 4 I A IS
OBE, Governor of the said John 8. Duncan, OBE
Territory for and on behalf, His Excellency the Governor

of Her Majesty the Queen as Grantee,
before and in the presence of:

Witness.... i e

NameC’W‘//W/Z
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I HEREBY CERTIFY that the above-named @Garvin Ishmael Stoutt Sr. appeared
before me on the 1"{"‘ day of \Ju\\_‘ . 2817 and being lanown to
MEHACREREAB-TROIN oo oy sone suois oo 3300t sbe BT hre ¢ San s oo TVR i s acknowledged the
above signature to be his and that he had freely and voluntarily executed this
instrument and understood its contents.

L S A0
Signature and Designation of Certifying Officer

w
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OF 2017

VIRGIN ISLANDS

GARVIN ISHMAEL STOUTT SR. GRANTOR
AND
HIS EXCELLENCY THE GOVERNOR GRANTEE

GRANT OF EASEMENT

LODGED at the Land Registry Department, Road Town, Tortola, this
day of 2017 at am./p.m.

Chief Registrar of Lands
Virgin Islands

Attorney General
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APPENDIX D

Attorney General’s Chambers
Government of the Virgin [glands

Our ref:

27 June 20149

Robert Liburd JUN 24 208

Island Manager

Delta Petroleumn Caribbean Limited f
Pagea Estate o— ,
Road Town, Tartola

Virgin Islands, VG1110

Dear Sirs,

We have been instructed by the Ministry of Natural Resaurces and Labour that Delta Petroleum
Caribbean Limited ("Delta") eurrently has chattles stored on Crown land situate In Pasea Estate,
Tortola more particularly described in the Land Register of the Territory as Parcel 310, Block
29388, Road Town Registration Section ("the property"). Furthermore, we are instructed that
Delta alse utilises the said property for dacking marine vessels including barges,

Qur instructions also indicate that Delta has no, or no proper permission te untilise the property in
the manner aforesaid, or at all. In the circumstances, we are Instructed to demand that all chattels
belonging ta Delta he remaved from the property within fourteen (14) days of the date hereof, and
to ask that Delta hencefarth ceases and desists utilising the praperty for either storing chattles or
doeking marine vessels.

If Delta should fail to adhere to our demand herein, Government will be forced to take sueh further
action as is deemed expedient withaut any further reference or natice ta Delta,

Please be guided accordingly.

Sincerely,

Méya M. Barry
Crawn Caunsel
for Attorney General

ce: Permanent Secretary, Ministry af Natural Resources and Labour

TTT Building, 4 Floor, P.O. Bax 242, Read Tewn, Tartela VG1110, Virgin Islands
Tel: (284) 468-2960 ~ Fax; (284) 168-2983 ~ E—ma‘d:_
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161 ¢ F
Veritas Law
Barristers Solicitors Notaries Public
P.O. Box 2937
East End
Tortola
Virgin Islands
VG1120

Email:info@veritaslaw.org
Phons: 1-284-344-8988

11 July, 2018
Mr. Baba Aziz

Honourable Attorney General
TTT Building, 4" Floor }

P.O. Box 242 o
Road Town, Tortola JUL 13

Virgin Islands, VG 1110

Attention: Crown Counsel Ms. Mya Barry

Dear Sir,

Re: Parcel 310 Block 2938B Road Town Registration Section

We are solicitors for and on behalf of Delta Petroleum Caribbean Limited, in the
captioned matter. Your letter of June 27, 2018 has been forwarded to us to
respond.

Our client has informed us that since receipt of your letter, steps have been taken
to rectify the matter and to comply with your request. We would be grateful if you
would kindly convey to your client Delta Petroleum’s deepest apologies.

As you may be aware, our client owns adjourning property, which they currently
use for various purposes. Despite their best efforts, our client has been unable to
fully comply with your request within the time given. In those circumstances, they
respectfully request if your client would be minded to extend the compliance time
to August 15, 2018.

Further, we wish to advise that our client would like ta inquire from yours, whether
they would be prepared to consider short term lease, or other suitable
arrangements. If this is amenable, we would be happy to discuss such terms.

Justice 1s our signatuvre
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Mr. Baba Aziz
Honourable Attorney General

Thank you in advance for any courtesies that can be afforded to us in the

circumstances.

RITASLAW

cc: Permanent Secretary, Ministry of Natural Resources and Labour
Mr. Robert Liburd, Island Manager Delta Petroleum
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APPENDIX F

Attorney General's Chambers
Gavernment of the Virgin Islands

Our ref;

1 Qetober 2018

Veritas Law

P.0. Box 2937

East End, Tortola
Virgin Islands VG 1120

Dear Sirs,

Reference is made to your 11 July 2018 letter regarding the captioned.

We have now had an opportunity to take full instructions on the matter, and | am now able to
advise that Government Is not in a position to discuss a lease of the subject parcel. In fact, a
decision to lease the said parcel to ather persens was taken by Cahinet in 2007, but never actually
finalised for various reasons, However, steps had continuously been taken since that time in order
to finalise, and bath parties are now ready and ahle te da so. It is in this vein that we were
instrueted to demand that Delta Patreleum (BVI) Limited (“Delta"] remave its chattels, and cease
otherwise utilising the praperty in July 2018,

In light of the faregping, I am instructed to demand that Delta ceases use of the property no later
than 1 Navember 2018.

Please nate that if Delta should fail to adhere to our demand, without reasonable excuse,
Government will be forced to take such further action as is deemed expedient without further
natice to Delta.

Sincerely,

ava M, parry
Crown Counsel
for Attorney General

cc: Permanent Secretary, Ministry of Natural Resources and Labour

TTT Building, 4" Floer, P.O. Box 242, Road Tawn, Tortela VG1110, Virgin Islands
Tel: (284) 468-2960 ~ Fax: (284) 468-2983 ~ E-mail: || N
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VIRGIN ISLANDS

EXPULSION NOTICE TO TRESPASSER OCCUPYING CROWN LAND
PARCEL 310, BLOCK 2938B, ROAD TOWN REGISTRATION SECTION

Pursuant to section 40 of the Virgin Islands (Constitution) Order, 2007, I,
AGUSTUS J. U. JASPERT, Governor of the Territory of the Virgin Islands acting
herein for and on behalf of HER MAJESTY THE QUEEN in Her Government of
the said Territory HEREBY REQUEST THAT YOU REMOVE YOUR CHATTELS
FROM, CEASE AND DESIST USING IN ANY WAY WHATSOEVER, LEAVE, AND
DELIVER UP POSSESSION of Parcel 310, Block 2938B, Road Town Registration
Section (Crown Land), of which you are in occupation as a trespasser, on or
before the 15t day of February, 2019.

Please be advised that failure to comply with this notice will result in such

action as is deemed necessary being taken in order to secure your expulsion.

/- Y
Dated the /9 day of J/}M/ﬂ/&/ 2019.

To: Delta Petroleum (BVI) Limited
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Bevis Sylvester
East End
Tortola
BVI
Tel: 1-284-346-1913

12" June, 2019

Hon. Vincent Wheatley

Minister of Natural Resources and Labour
Road Town, Tortola

BVI

Dear Hon. Wheatley,

I write with respect to Lot 1 and 2 outside of block # 2938 and Parcel 221 and 222.

Please note that I hereby advise that I am requesting to apply to lease the said crowned property
for a period of 99 years.

I look forward to your favourable response on this matter.

Thanks You.

Bevis Sylvegter
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THIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF THE
VIRGIN ISLANDS

j £
I r’,r —

DATE: 20t June, 2019 M.P.: LAN.L5/69 & LAN.LS5/63 :
CABINET PAPER

NO. OF 2019

APPLICATION TO REVOKE - REQUEST FOR PERMISSION TO LEASE PROPOSED
LOT 2 (FORMERLY PART OF LOTS 3 AND 3A) OF BLOCK 2938B IN THE ROAD
TOWN REGISTRATION SECTION - NATURE’S WAY LIMITED MEMO NO. 490/2007

L1BUED

Cabinet is asked to agree that:

(a) the decision recorded by Minute No. 0927 of Memo No. 490/2007 (Appendix A)
be revoked in its entirety;

(b) instead the property now identified as Parcel 310 of Block 2938B in the Road
Town Registration Section which measures 0.526 of an acre as evidenced by a
copy of the Land Register attachcd as Appendix B be granted to Mr. Bevis
Sylvester as a lease for Commercial purposes;

(c) the Grant of Easement given to the Crown by Garvin Ishmel Stoutt Sr. by
Instrument No. 1068 of 2007 dated 25% July, 2017, to remain as this will
provide access to Parcel 310 of the said block and registration section;

(d) the instrument of lease be prepared by the Ministry and forwarded for
vetting to the Attorney,

The terms of the Lease to be as follows:

Term - Fifty (50) years in the first instance with an
option to renew for a further period of twenty
five (25) years

Rent - $800.00

Rent Review Period — 5% of the unimproved value of the leased
area

Rent Cap - nil

Late Payment — 2% above the New York Prime Rate

Period for - 30 days

Payment

Subletting - 2.5% of rent collected from the sublease
agreement in addition to the rent

Payment Due - 1 January each year;

Date
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From: Ronald Smith-Berkeley
Sent: 23 July 2019 18:24

To: Hon. Vincent Wheatley < NEEGGEGEGN

Subject: Bevis Sylvester

Minister,

Please take note of the legal and financial implications. We may therefore want to conclude
our discussions with Mrs. Penn so that we can make notations in the paper. Also, the files
were sent to the chambers for for their perusal and then we make the necessary

1
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adjustment. Please note that the FS is requiring a business plan as well before the matter
goes to Cabinet. The office will therefore write to Mr. Sylvester and request same.

Financial Implications

Upon review of the Cabinet memorandum, is there any known or foreseen liability for
Government if they were to revoke Minute No. 0927 of Memo No. 490/2007 and to
reverse Instrument No. 1068 of 2007, dated 25th July 2017? If so, what is the estimated
money value of the liability? It is the view of the Ministry of Finance that without
proper negotiations and or an amicable settlement, the decision sought could give rise
to Government having to pay compensation as a result of Cabinet's decision being
judicially reviewed. As such, it is important that the appropriate responses to the
foregoing questions and the business plan is provided to Cabinet for their
consideration before any decision is made. Furthermore, the draft paper says nothing
about how the persistent and continuing contraventions by Delta Petroleum
Caribbean Ltd is to be resolved. The decision being sought, without more, exposes
Government to too much avoidable risks.

Legal Implications

These Chambers are not currently in possession of the file relative to this Paper, and
we would wish to be provided with same so that we may prepare a legal opinion
relative to the Decision Sought herein. However, from the facts known to us, we are
concerned that Government may be estopped from going back on the promise to lease
to Mrs. Penn by virtue of the doctrine of proprietary estoppel. Therefore, before
Cabinet proceeds to consider the Decision Sought herein, we would wish to properly
advise Cabinet so that it is able to take a decision having due regard to all the possible
legal consequences.
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Maya M. Barry
First
2 February 2022

IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION OF
INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 239) (THE 'ACT')

FIRST AFFIDAVIT OF MAYA BARRY

I, Maya M. Barry, of 4th Floor, TTT Building, Wickham’s Cay |, Road Town, Tortola,
VG1110, Virgin Islands MAKE OATH and SAY as follows:

1. Introduction

2. I am Principal Crown Counsel in the Attorney General’'s Chambers ((Chambers'). |
have been employed with the Attorney General's Chambers, Government of the
Virgin Islands since 1 November 1993. | have served as counsel in the Attorney
General's Chambers since August 2010. The statements made in this Affidavit
derive from information received, and documents reviewed during the course of my
employment with the Governrment and are true to the best of my knowledge,

information and belief.

2.1 | have been asked to give an Affidavit in connection with the transaction involving
a lease of Parcel 310, of Block 2938B, Road Town Registration Section to Mr. Bevis
Sylvester (“the Transaction”), and | now do so.

2.2 In deposing to the facts and matters contained in this Affidavit, it is my
understanding that legal privilege has been waived in relation to the matters
addressed in paragraphs 3.1 to 4.2, and that | am duly authorised to give this
Affidavit

2.3 | have reviewed the Responses of the Honourable Vincent Wheatley, Minister for
Natural Resources Labour and Immigration (“the Minister”) dated 29 September
2021 (“The Response’) and 7 October 2021 (‘the Further Response”),

concerning the Transaction.

2.4 |have also reviewed the Affidavit of Ronald Smith-Berkeley dated 26 October 2021.

3639799911
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2.5

3.1

32

3.3

3.4

3.5

3.6

3.7

In this Affidavit, where necessary, | shall refer to the bundies accompanying the

Further Response, namely AB2.
The Response
I have reviewed the Response, together with the documentation to which it refers.

The parcel of land identified as Parcel 310, Block 2938B, Road Town Registration
Section ("Parcel 310”) lies between the sea and a plot of land (“Parcel 221"),
owned by Delta Petroleum Ltd. (“Delta”). Parcel 310 was formed via land
reclamation. It was reclaimed using the spoil from Government road-building
operations. That reclamation, now Parcel 310, once completed interposed itself

between Parcel 221 and the sea.

| am aware that Delta Petroleum (BVI) Limited (“Delta’) on several occasions
requested a lease over the parcel which is identified as Parcel 310. | am also aware
that Delta has over a number of years consistently asserted that it had a right to an
opportunity to lease Parcel 310 in preference to others.

| am also aware that Delta had at one time even sought to bring judicial review
proceedings in furtherance of said right, and that said proceedings were later

discontinued.

| also agree that the Government was on notice following Delta’'s Judicial Review
proceedings in 2013, that Delta may challenge any attempt to grant a lease of
Parcel 310 to Mrs. Penn or Nature's Way Lid.

I recail one meeting in 2019 where a lease of Parcel 310 was discussed.

I do not recall the date of that meeting, but | do recall that Minister for Natural
Resources and Labour and Immigration (MNRL&I) Honourable Vincent Wheatley,
and Mr. Ronald Smith-Berkeley, former Permanent Secretary ("PS”), MNRL&I were
present. On that basis, | believe that the meeting would have occurred sometime
between March and September 2019. This is my belief because subsequent to
September 2019, Mr, Smith-Berkeley was assigned as PS, to the Ministry for
Transportation, Works and Utilities (‘“MTW&U"). In this respect, | would add that |
do not myself recollect the date that Mr. Smith-Berkeley was assigned as PS to
MTW&U, and have thus relied on the date averred to in paragraph 2 of Mr.
Berkeley's 26 October 2021 affidavit to the COI.

3639799911

370



3.8

3.9

3.10

3.1

3.12

3.13

3.14

3.15

It is customary for me to take informal notes for my own use whenever | attend
meetings. As such, said notes would not ordinarily be kept as a part of the official
files and records of Chambers. However, there are instances where my notes are
used to prepare formal file notes, legal opinions or other formal documents.
Normally, | would use my own discretion as to when it would be necessary to
prepare a formal file note. Typically, requests of the various Ministries/Departments
or the demands of any litigation or altemative dispute resolution process, would
dictate the necessity of preparing any other formal document(s) in reliance on my

notes.

| did not prepare any formal document recording the meeting or the advice given

at the meeting referred to herein.

Despite diligent and continuing searches for the notes taken during the meeting

referred to above, | have been unable to locate the said notes.

| have been searching, without success, personally and with the assistance of staff
at these Chambers since the time that Honourable Vincent Wheatley was in the

process of preparing his Responses to the COI relating to this matter.

The description in paragraphs x) to aa) of the Minister's Response accords with my
recollection. | gave the advice described by the Minister.

| advised that both Delta and Nature’s Way Ltd. had competing claims to a lease
of Parcel 310.

As owner of the adjacent parcel, | anticipated Delta's claim to be based on the loss
of sea access when the land was reclaimed to the seaward side of Parcel 221.
However, it was also my view that there could be a challenge based on legitimate

expectation premised on the following bases:
(a) various representations made by Government to Delta over the years; and

(b) based on the policy for the Management and Administration of the Marine
Estate 1996 which guided the way reclaimed land was dealt with by

Government, at the material time.

On the other hand, | anticipated that the claim of Nature's Way Ltd. would be based
on proprietary estoppel premised on the 2007 Cabinet Decision. Alternatively, it
was my view that a public law challenge based on legitimate expectation could be
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3.16

3.17

3.18

3.19

3.20

3.21

3.22

advanced based essentially on the same facts which would be used to advance
any private law claim of proprietary estoppel.

Against that background, it was my advice that a sensible way to resolve the
competing claims might be to explore with Mrs. Penn whether Nature’'s Way Ltd.
would be amenable to relinquishing its claim to Parcel 310, in return for a grant of

Crown land elsewhere.

The said advice was given with the knowledge that Delta had a particularly unique
interest in Parcel 310 which would make Delta unlikely to acquiesce to negotiations
for a grant of Crown land elsewhere. Further, it was also my considered view that
Deita had a potentially strong claim, and that it would be in Government's best

interest to avoid litigation, if at all possible.

| also had a concern that any litigation brought by Delta, might well have evolved
to the point where it delved, despite the passage of time, into the reasonableness
or vires of the grant to Nature's Way Ltd.

Based on the information available to me, | harboured a number of concerns about
the propriety of that grant which | considered might well have made it susceptible
to challenge. Said concerns include, but are not limited to, the fact that the Nature’s
Way Ltd. did not own the adjacent parcel, and that although Ms. Penn was involved
with the previous owner of Parcel 221 (i.e. Egypt Construction Ltd.), it oughtto have
been known at the material time that the said property was subject to imminent sale

by auction.

In all the circumstances, | considered that the most prudent course forward would
be to pursue the negotiations described at paragraph 3.16 herein.

| am aware that subsequent to my advice negotiations took place with Mrs.
Penn/Nature’s Way Ltd. | was not involved at all in any of those negotiations.

I am aware that Mr. Molinas of Delta had previously requested that the lease should
be put into the name of Bevis Sylvester, and was instructed that this position
remained the same. | was also able to confirm that this position remained the same
with counsel then acting for Delta, Mr. Valston Graham of Veritas Law. It was also
my understanding that despite its view that it had a strong legal claim to a lease in
preference to others, Delta's consent to a lease in favour of Bevis Sylvester
represented its willingness to reach a compromise position with Government.

36397999/1
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3.23

3.24

41

4.2

5.1

In this respect, my understanding was that Delta was aware that in order for it to
obtain a lease of Parcel 310, Government would have to revoke a grant to a
Belonger/Belonger company, in favour of a non-belonger corporation. Delta
considered that Government might perhaps be more willing to revoke the previous
grant, in favour of another Belonger and would not be opposed to that course so
long as the interests of the Belonger who was granted the lease, were not averse

to Delta’s.

On this issue, | also considered whether or not a lease to Mr. Bevis Sylvester would
contravene the provisions of section 15 of the Non-Belonger Land Holding Licence
Act (Cap. 122). After careful consideration of the issue, it was my view that it would
be a matter for Delta and Mr. Sylvester to ensure that they were not caught by the
provisions of Cap. 122. My view was that the arrangement between those parties
could be ordered in such a way so as to ensure that it was not caught by Cap. 122,
but that it would be a matter for them, as between themselves, to order their affairs
accordingly. However, | considered that if at any time it turned out that the
arrangement was caught by Cap. 122, the risk was wholly on Mr. Sylvester and
Delta, since in addition to being a criminal offence to hold land contrary to section
15 of Cap. 122, the lease of Parcel 310 would be liable to forfeiture by the Crown.

The Further Response
| have also reviewed the Further Response.

As to paragraphs 10 to 11, | note the email from Mr Smith-Berkeley dated 23 July
2019 at AB2/20/47-48. It does, as the Minister indicates, contain a request that
Chambers be given an opportunity to advise in respect of the Transaction. |
authored that request, and agree that it may have been pursuant to that request,
that | later took the opportunity which presented itself to advise the Minister in the

meeting in 2019 to which he and | have referred.
Timing of this Affidavit

On 10 November 2021, the COl issued a witness summons directing me to appear
for examination on oath on 24 November 2021 in respect of advice | had provided

to the Minister in relation to Parcel 310.
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5.2

5.3

54

55

56

5.7

On the same day, | sent an email to the COI explaining that | would be unable to
attend on 24 November. | also suggested that | intended to produce an Affidavit to
the Commission but would have difficulty in doing so before 17 November 2021,
because | would be attending a funeral out of the Territory. | also explained that |
had commitments in High Court Proceedings in my role as Principal Crown
Counsel. For the avoidance of doubt, confidentiality and privilege are not waived in
respect of the details of those High Court Proceedings, which were provided to the

COl only so as to explain the timing pressures on me.

By email of 11 November the COl told me that in the circumstances my attendance
on 24 November would not be required. The COIl asked that | provide the disclosure
requested by 17 November, indicating that thereafter the Commissioner would be
in a position to confirm if further evidence, in oral or affidavit form, would be

required.

On 17 November 2021, | wrote to the COI saying that | recollected the meeting with
the Minister and Permanent Secretary at which the advice was given, but could not
find any notes of that meeting. | said that | was ready to provide further assistance
to the Commissioner as required.

At the time of the 24 November 2021 hearing, the Commissioner's team had not
confirmed to me whether | was to be summoned on an alternative date, or if | would
in due course be asked to give evidence in Affidavit form. | have been informed
that at the end of the 24 November hearing Counsel to the Commission did indicate
that | would not now be called by the Commission, saying that the Inquiry was not
intending to call me that day, which he said was to be the final day of evidence.

As previously indicated to the Commissioner in my correspondence, | was willing
to assist in the Inquiry with evidence as to the advice | had given. After the 24
November 2021 hearing it became apparent that this would need to be done by
way of Affidavit rather than oral evidence. | also understood that if | was to provide
an Affidavit to assist the Commissioner on this important point, that | ought to do it

as soon as possible.

However, although | started drafting the affidavit in early December, | have been
unable finalise my Affidavit until now. | have had an uncharacteristically rough time
recently due to pressures associated with commitments which included two High

Court trials in December, and ili-health in January as | was then battling Covid-19.
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In addition, | have also been dealing with two deaths in my immediate family which
occurred on 23 December and 25 December.

5.8 | remain willing to offer any further assistance that the Commissioner deems
necessary and sincerely regret any inconvenience the timing of this affidavit causes

to the Commissioner and other members of the COIl team.

Swom by: Maya M. Barry )
on 2 February 2022 )

at Road Town, Tortol d
Virgin Islands

r
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Maya M. Barry
First
2 February 2022

IN THE MATTER OF THE TERRITORY OF THE
VIRGIN ISLANDS COMMISSION OF INQUIRY
2021

AND THE COMMISSION OF INQUIRY ACT (CAP
239) (THE 'ACT')

FIRST AFFIDAVIT OF MAYA
BARRY
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GOVERNMENT OF THE Governmant of the Virgin Islands' €
Central Administration Complex
VIRGIN ISLANDS 4 At Gl

p , Ministry of Natural Resources, 2 oy
N P Libour & Immigration Road Town.TfiJF};g'L’fl ;ﬁ 1 n} ;; 0

OUR REF: LAN.L5/487

July 25, 2019

Mr. Bevis Sylvester
East End, Tortola
British Virgin Islands

Dear Mr. Sylvester:

Re: Application to Lease Reclaimed Land

Reference is made to your request to lease the reclaimed land adjacent to Parcels 221 and 222 of
Block 2938B in the Road Town Registration Section.

In order for your request to be further processed, you are required to provide the ministry with
your business plan for the development of the reclamation.

Yours sincerely,

(for) Ronald Smith-Berkeley (Mr.)
Permanent Secretary

/aam

Tal: (284) 468-2147 | Fax: (284) 468-3321 | Emall; nri@gov.vg | Wabsite: www.bvi.gov.vg
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TORTOLA PIER PARK LIMITED OCT : 8 zmg
incorporated in the British Virgin Islands Min istry of Natural Resources
SQUIITNO-THARTS Labour and immigration

(the Company)

Weritten resolutions of the Sole Ordinary Shareholder of the Company

RENTAL OF KIOSK

i

The following documents have been examined by _ of the

Company :

(a) Subsidy for lease by Nature’s Way of a kiosk at Cyril B Romney Tortola Pier Park from the
Company; and

(b) A Letter of Request from the Ministry of Natural Resources, Labour and Immigration.

I - sicnature below confirms that it has no conflicts of interest in

relation to the matter contemplated thereby.

_by signature below confirms that, at an emergency meeting held

on Tuesday, 13 August, 2019, it carefully considered the Subsidy for lease and the Letter of
Request and the transactions contemplated thereby and does not wish to suggest any
amendments to the Documents.

That the lease of a kiosk at Cyril B Romney Tortola Pier Park from the Company by Nature’s Way
be granted at an introductory rate of no more than half the amount of $1,000, for a period of
a kiosk at the Cyril B Romney Tortola Pier Park.

ol (647

Date
ity
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Sale of Crown Land - Nature’'s Way
Limited

f Signed l - 22 October 2019 - MNRLI - File: LAN. L5/69

- Mrs. Heather James-Skelton - Memo No. 386/2019
- Extract No. REx/386/2019 (/decisions/103)

Background Information

1) By way of Executive Council Memo No. 095/1997, Egypt
Construction Co. Limited was granted permission to reclaim 0.58 of
an acre of the seabed (hereinafter identified as Parcel 310, Block
2938B, Road Town Registration Section) in a land exchange

agreement with the Government (seeAppendix A).

2) As per Extract No. 490/2007, Executive Council revoked its earlier
decision to lease Lot 2 (Parcel 310) to Egypt Construction Co.
Limited. Subsequently, the decision to lease said land for 50 years to

Nature's Way Limited was taken (seeAppendix B).

3) By letter dated 1st August, 2007, the Ministry of Natural
Resources and Labour informed Ms. Joan Penn, Managing Director
of Nature's Way Limited of Cabinet’s approval to lease Lot 2 (now
Parcel 310) of Block 2938B, Road Town Registration Section to be
leased to Nature's Way Limited (seeAppendix C).

4) An agreement was neither executed or registered between
Nature's Way Limited and the Government as per the arrangement
cited in the letter above. By Mutation No. 79/2011, Parcel 308 of
Block 2938B, Road Town Registration Section was subdivided to
create Parcels 309 (Lot 1) measuring 0.265 acres and Parcel 310 (Lot

2) measuring 0.526 acres (seeAppendix D).
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5) On 26th July, 2019, Joan Penn of Nature's Way Limited wrote to
the Ministry regarding the outcome of certain undertakings
resulting from an earlier meeting surrounding the land granted to
the company for lease in the vicinity of Pasea Estate. The discussion
entailed the leasehold offer by the Ministry of a commercial lot 0.33
acres and the rental of a kiosk unit at the Pier Park in exchange for
Nature's Way Limited rescinding its interest in Parcel 310.
(Appendix E) A counter-proposal was tendered, namely that the
land be transferred as a freehold interest without further cost to
Nature's Way, in addition to a ground-level kiosk at the Pier Park

being granted at a significantly reduced rate.

6) Subsequently, the Ministry wrote to the CEO of Tortola Pier Park
Limited regarding the rental of a kiosk on behalf of Nature's Way
Limited (Appendix F) at the Cyril B Romney Tortola Pier Park. The
Ministry noted the current rental rate of $1,000 per month and
requested that a preferential rate of $500.00 at an introductory

price, which will gradually be increased in line with the current fees.

7) By way of a Resolution, the Chairman of the Cyril B Romney
Tortola Pier Park wrote to advise this Ministry of the decision taken
to approve a lease of a kiosk at the Pier Park to Nature's Way
Limited at an introductory rate of $500.00 per month (seeAppendix
G). On the instructions of the Minister for Natural Resources, Labour
and Immigration, a decision was taken, in principle, to offer the land

to Nature's Way Limited at a nominal cost.

Purpose

8) To bring closure to a long-standing land dispute spanning over

20 years.
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Cross-Ministry Consultation

9) The Ministry consulted the Vice President of the Cyril B. Romney
Tortola Pier Park on this matter. Therefore, no further consultation

is required at this time.

Financial Implications

10) Cabinet is within its remit to sell Crown property in the way it
sees fit. However, the merit on which the land was granted for $1
was not supported in the Paper. Consideration should have been
given to the market value of the property foregone and potential
income from the proceeds of the sale that can assist in offsetting
the operating and/or development cost of the Territory.
Furthermore, it would be removed as an asset of the Governmentin

accordance with accounting standards.

11) Nevertheless, the Paper did indicate that the property is to be
used for commercial purposes and such development in support of
this should comply with the Planning Regulations and Guidelines.
No indication was presented as to when such a development would
occur in order to make a reasonable assumption that the
commercial activities from the development and future economic
activities would transpire in a reasonable time frame that would
allow Government to recoup the revenues from the concessions

made.

12) Decision Sought 'C' proposes a lease of a kiosk at the Cyril B
Romney Tortola Pier Park at a subsidized introductory price of $500
per month. Paragraph 6 of the Background Information noted that

the rate will be gradually increased to coincide with current fees.
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Such an arrangement must be specific to the terms and conditions
relating to the time frame as to when the rate will be increased and

the concession eventually cease.

Legal Implications

13) We have reviewed the draft Cabinet Paper and have discerned
no adverse legal implications which would arise for Government, if

Cabinet is minded to decide in accordance with the decision sought.

Communication Strategy

14) The applicant will be notified of Cabinet’s decision via an official

letter.

Conclusion

15) Cabinet is asked to concur with the decision sought and advise

accordingly.

Decision Sought

Cabinet is invited to:

(a) agree that extract No. 490/2007 granting a lease of Lot 2 (now
Parcel 310) of Block 2938B, Road Town Registration Section,
measuring 0.526 of an acre, to Nature's Way Limited be revoked in

its entirety,

(b) agree that approval be granted to Nature's Way Limited to
purchase a portion of Parcel 251, Block 2837E, Road Town

Registration Section, measuring 0.33 of an acre, as demarcated on
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plan # MI-2837E-49-T (see Appendix H), at a consideration sum of
$1.00, plus a statutory fee of $200, subject to the following

conditions:-
i. the property shall be used for commercial purposes only; and

ii. the development of the site should comply with the Planning

Regulations and Guidelines.

(c) decide that the Ministry of Natural Resources, Labour and
Immigration instruct the Attorney General's Chambers to prepare
the draft Instrument of Transfer and other relevant documents in
order to execute Cabinet's decision for Parcel 310, Block 2938B,

Road Town Registration Section; and

(d) decide that an expedited extract be issued to allow the decision
of the Cabinet to be acted upon before the confirmation of the

Minutes.

Recipients: Financial Secretary, MOF; Attorney General, AGC;

Hon. Vincent
Wheatley

Minister for Natural
Resources, Labour
and Immigration
07 November 2019
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On the instructions of the Permanent Secretary Ministry of Natural Resources, Labour & Immigration

Block 2837E Parcel 290 Road Town Registration Section

Valuation Report

October 2020

On Behalf of Ministry of Natural Resources, Labour & Immigration

Government of The British Virgin Islands

<

~—

SMITHS

Britannic Hall, PO Box 135, Road Town, Tortola, British Virgin Islands
Tel: 284 494 2446 Fax: 284 494 2141

Valuation of for compensation for Ministry of Natural Resources, Labour & Immigration March 2020
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Transmittal Letter

6 October 2020

The Permanent Secretary

Ministry of Natural Resources, Labour & Immigration
Central Administrative Complex

33 Admin Drive

Road Town, Tortola,

British Virgin Islands VG1110

Attention: Mr. Norval Young
Dear Sir

Valuation of property in this report (Vacant Land) Parcel 290 Block 2837E Road Town Registration Section.

In accordance with your instructions, we have carried out an inspection and analysis of the above property. The purpose of this
report is to estimate the market value of the subject as of the date of our inspection on 4 October 2020. The client is the
Permanent Secretary, Ministry of Natural Resources, Labour & Immigration.

The report is intended for the use of the clientin connection with sale of the subject site comprising:
e Block 2837E Parcel 290 Road Town Registration Section and containing approximately 14,375 square feet.

The report is not intended for any other use and we cannot accept responsibility to any third party for the whole or any part of its
contents. This report has been prepared in accordance with the RICS Valuation — Professional Standards 2020, with the
International Valuation Standards 2020 published by the Royal Institution of Chartered Surveyors, the International Valuation
Standard and with the terms of engagement.

The legal description of the subject property is shown on aerial appended to this report. We value the interest of the Freehold of
the subject property vested in the Crown and taking into consideration that the Leasehold Interest Inst. # 1522/1986 dated
20/12/86 assuming it is not in force.

Its highest and best use is to hold for future commercial development.

Having regard to the matters referred to in this report, we are of the opinion that the market value of the above mentioned site
referred to as the subject property as of 4" October 2020, assuming that they are free and clear of all mortgages and charges, and
subject to the special assumptions and limiting conditions contained in this report, would be fairly represented in the following
figures:

Block 2837E Parcel 290 Six Hundred Thousand Dollars (US) $600,000 (US)
We estimate a reasonable exposure time for the subject property of 6 to 9 months.

Neither the whole nor any part of this report nor any reference thereto may be included in any published document or referred
to in any way without our prior written approval of the form and context in which it may appear.

Yours faithfully.

A.l. Sattaur MICE MRICS, CBuildE, PEng (UK), MASCE, MCInstCES
Chartered Surveyor & Chartered Civil & Building Engineer

RICS Registered Valuer

Director - Smiths Gore BVI Limited
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S
SMITHS

Salient Points

Client

Purpose of Valuation

Legal Description:

Interest Appraised

Location

Type of Property

Definition of Market
Value

Date of Inspection

Date of Valuation

Date of Report

Highest and Best Use

Special Assumption

Reasonable Exposure
Time

The Permanent Secretary Ministry of Natural Resources and Labour

To estimate the market value of the subject site (unencumbered by the Leasehold interest
#1522/1986 in the Land Register) mentioned in this report.

Block 2837E Parcel 290 Road Town Registration Section

Market value of the vacant site

The site is located on Fish Lock Road Town comprising of 14,375 square feet as per Aerial Map
in this report.

The subject site is Parcel 290 Block 2837E located at Fish Lock Road, Road Town, Tortola.

Having regard to this we would assume that the best use of the land is for commercial use
which is within a generally built up mixed use community.

“The estimated amount for which an asset or liability should exchange on the valuationdate
between a willing buyer and a willing seller in an arm’s length transaction, after proper
marketing and where the parties had each acted knowledgeably, prudently and without
compulsion.” (VPS4 (1.2), RICS Valuation — Professional Standards 2020)

4t October 2020
4t October 2020

6" October 2020

Based on the information above based on the type of property its highest and best use.

This estimate of value is subject to, and can only be fully understood when read in
conjunction with, the special assumptions listed on page 5 of this report.

6 to 12 months

Valuation of Sites for Ministry of Natural Resources, Labour & Immigration October 2020

386



Q

21

SMITHS Special Assumptions

The valuation is also made subject to the following special assumptions, reservations and special instructions.
Development Commitment

—  We make no allowance for any penalty that may be imposed on the leaseholder and assume that the Crown would grant
consent fortransfer of the property while allowing the transferee to continue to hold the property on a speculative basis
for resale or future development as market demand occurs.

Utilities
— We assume that all services, including water, sewer and electricity are available in the public road adjacent to the
perimeter of the subject property.

Access

— We assume that a curb cut would be permitted along the public road to which the subject has frontage.

Valuation of Sites for Ministry of Natural Resources, Labour & Immigration October 2020
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8

Terms of Engagement

SMITHSCGORE

1 Identification of Valuer
responsible and status

2 Identification of client and
any otherintended users:

3 Purpose of the valuation:

1 Identification of the asset
or liability to be valued

H Interest to be valued:

6 Type of asset or liability
and how it is used or
classified by the client:

7 Basis or bases of value:

8 Valuation date and Time

9 Extent of

investigations:

The waluation will be undertaken by A | Sattaur MRICS, MICE, CBuildE
Chartered Surveyor, Chartered Civil Engineer & Chartered Building
Engineer who has more than 30 years’ experience in the valuation and
engineering professions in the British Virgin Islands and the Caribbean.
In accordance with the RiCS Valuation — Professional Standards (MPS1}-
31% lanuary 2020 and the 2020-2021 Edition = Uniform Standards of
Professional Appraisal Practice, the valuer confirms:

— That the valuer is in a position te provide an objective and unbiased
valuation.

-~ That the valuer has sufficient current local, national and international
knowledge ofthe market for the subject property and the skills and
understanding to undertake the valuation competently.

Permanent Secretary, Ministry of Natural Resources, Labour &
immigration

The report is required for assessing the market value of the land ro be
acquired by the Ministry of Natural Resources, Labour & Immigration
Block 2837E Parcel 280 Road Town Registration Section. We will develap
and conclude to marketvalue for the site assuming the site is vacantand
not taking into consideration any improvements on the site) based on
current market trends. This valuation may mot be relied upon for any
other purpose. We understand that this is for internal purposes by the
Ministry of Natural Resources, Labour & Immigration for acquisition.

The legal description of the subject property rccorded at the BVILand
Registry Department is Parcel 290 Block 2837E with a site area of 0.330
acre. The property has a Leasehald Interest Inst. # 1522/1986 dated
20/12/86

Absolute Title to the Crown

We understand that the subject property is required for a proposed
development.

The basis of value adopted in this report is ‘Market Volue’, which is
defined as follows:

“The estimated emount for which an osset ar liability should exchange
on the valuotion dote between a willing buyer and @ willing seller in an
arm’s length transaction, after proper marketing and where the parties
had each acted knowledgeably, prudently and withcut compuision.”
{VPS4, RICS Valuation - Professional Standards 2020}

The valuation date will be the date of inspection. We anticipate that the
completion date for this valuation will be 12 — 14 working days upon
acceptance of the Terms of Engagement by the Client.

We will carry out enquiries and an inspection of the subject property to
determine the general characteristics, use and overall dimensions of the
land and condition as well as utilities available to the property.

We may rely upon p1ans and information provided by the Client.

We will gather the market data necessary to estimate the market value
of the subject property.

Valuation of Sites for Ministry of Natural Resources, Labour & Immigration October 2020
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S5

SMITHSGORE

Terms of Engagement

10

11

12

14

15

16

17

18

19

Nature and source of
information to be
relied upon:

Disclosure of any material
Invalvement:

Currency adopted:

Restrictions on use,
distribution or
publication:

Lim&s or exclusion of
liabllity to parties other
than the client:

Valuation
Standards:

Description of Report

Basis on which the fee wiil
be calculated:

Compliance
Monitoring

We will prepare a summary repost summarizing our conclusions,
including 2 summary of the data used in the analysis and the
methodology used to arrive at the compensation.

We will rely upon information gathered during our inspection and from
the BVI Government’s Land Registry.

in accordance with the RICS Valuation - Professionol Stondards 2620, we
confirm that Smiths Gore BVI Limited has no previous involvemerit in the
subject property.

Allvalues in the report will be expressed in US dollars unless otherwise
stated.

Neither the whole nor any part of the report nor any reference thereto
may be included in any published document or referred to in any way
without our prior written approval of the form and context in which it
may appear.

The valuation report is prepared for the use only of the dient to whom
itis addressed, and we cannot accept responsibility to any third party for
the whole or any part of its contents.

In the event of a proposal to place the loan on the subject property in a
syndicate, the client must notify the valuer, with a view to agreeing
responsibility to the further named parties.

The valuation wiill be made in accordance with the RICS Valuation —
Professional Standards 20, published by the Royal !nstitution of Chartered
Surveyors, the Internationol Valuation Standards 2020 along with the
2020-2021 on of Unifaorm Standards of Appraisol Practice.

The report will be prepared in accordance with the minimum reporting
requirements contained in International Valuation Standards 2020 {IVS)
103.

The fee for the valuation will be 51,000, which will be payable upon
satisfactory acceptance of the completed report. This fee does not cover
the Cost of any further professional advice on this matter such as
Litigation or otherwise.

€Electronic copy of the report will be provided. .

Compliance of the valuation with the R/CS Vaivation — Professionol
Standards 2020, published by the Rayal Institution of Chartered
Surveyors, may be subject to monitoring under the Institution’s conduct
and disciplinary regulations.
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SMITHS Terms of Engagement

Our valuation of the subject property is made subject to the following general assumptions and limiting conditions.

Government Consent: We assume that if any Government consent is required to accomplish a sale of the property
that it would be granted by the Government without undue delay or restriction.

Planning and Building We assume that all necessary planning and building consents required for the construction of
consents: the improvements have been obtained.

Licences: We assume that all licences required by Government have been obtained.

Title and Legal We assume that information on the title for the subject property is accurate and correct.
Matters:

We accept no responsibility or liability for legal matters and assume that our interpretation of
title and any agreements affecting the property is correct.

Unless stated in the report, we assume that there are no onerous or unusual conditions or
restrictions affecting the property and that it is free and clear of any mortgages or charges.

Soil conditions: We assume that there are no adverse site or soil conditions that would cause us to make
deductions for exceptional site or construction costs.

Engineering We have not undertaken any engineering investigation or structural analysis of improvements
on the subject property.

Environmental We are not aware of the content of any environmental audit or other environmental
conditions: investigation or soil survey which may have been carried out on the property and which may
draw attention to any contamination or the possibility of such contamination.

We have not carried out an investigation into past or present uses of the property to establish
whether there is any contamination or potential for contamination to the subject property
from these uses, and have assumed that none exist.

Should it be established subsequently that contamination, seepage or pollution exists at the
property, or that the premises have been or are being put to a contaminative use, this might
reduce the values now reported

Cost of sale and We make no allowance for any expenses of realisation, or for taxation, which might arise in
taxation: the event of a disposal.

General In undertaking valuations in the Caribbean region, we would bring attention to the following
considerations: points:

—  Sovereign Risk: Sovereign risk is a significant factor in the investment equation in the
Caribbean.

Micro-Economies: The economies of small Caribbean islands rely on external factors
beyond the control of local Governments. The impact of the North American and
European markets on both tourist arrivals and investment could be significant in the
uncertainty of the present economic climate.

Time to accomplish a sale: Primarily due to the limited size of the market, the time
required to accomplish a sale of investments in the Caribbean is often much longer than
in North America or Europe. The requirement for overseas investors to obtain landholding
licences prior to acquiring real estate can also extend the time taken to accomplish a sale.
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General Characteristics Most land development and investment in the Road Town market is undertaken by BVI developers-
of Market and investors, who hold land and commercial buildings as long-term investments.

In recent years much of the development has taken the form of offices developed for lease to third
party tenants and office / retail buildings constructed for owner users.

Because land is typically held as a long-term investment, land sales transactions are scarce and there
is often strong competitive demand when well-located sites are offered for sale.

The majority of commercial land in Road Town is located on Wickhams Cay | and Il, which includes
the land that is the subject of this report. Wickhams Cay | and Il were created by reclamation in the
1970s. The land on Wickhams Cay | and Il has been sold by the Crown on Long Leases which run for
99 years from 1974. The premiums achieved for the sale of leases on Wickhams Cay, which, until
recently were at prices as low as $7.00 per square foot, do not represent market land values
because they have been granted on favourable terms to local investors, without market
competition. Almost all available Crown land on Wickhams Cay I and Il has now been leased.

Two other significant areas of commercial land are Pasea Trading Estate, located to the north of
Location Wickhams Cay, and Port Purcell, located at the north east side of Road Harbour. Both areas are
privately owned.

Pasea Trading Estate, owned by UK investors since the 1960s, has been sold on long leases of 99
years and almost all of the land has been sold. Redevelopment of some of the sites is now occurring.
A site of 1.5 acres remains undeveloped.

The Port Purcell Estate, owned by a BVI developer and investor, is located next to the main deep-
water port for the Territory. Historically this area was developed with low rise warehouse buildings
but is now being planned for redevelopment as an office park.

The success of the financial service sector in the British Virgin Islands since the late 1980s, along
with expansion of Government, has been the main demand driver for the development of
commercial land in Road Town.

Development

Recent office development has occurred on and around Wickhams Cay I and Il. Since 2003 the
planning authority has allowed several buildings of more than 3 stories. The latest buildings are six
stories in height.

A shortage of land, traffic congestion and lack of parking in the central areas, including Wickhams
Cay |, is now encouraging development of sites outside the commercial core.
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Highest and Best Use Physically Possible

The site is flat located along Fishlock Road, Road Town with adequate road frontage which is
physically capable of the proposed development. The site is located in the immediate vicinity of
other commercial buildings such as the recently constructed Commercial Office building by Ashley
Ritter.

Legally permissible
The subject property is held under the Crown.
Financially feasible

The site is currently in occupation as residential use. We do anticipate a change of use for the
portion to be the site for the proposed commercial development to be approved by Planning
Department. It is financially feasible to accommodate this improvement by utilizing the vacant
site.

Maximally productive

We conclude that the highest and best use for the site as identified above. The proposed use is
considered maximally productive.
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Valuation Methodology
The primary approach most often used for the valuation of vacant land is the sales comparison approach.
Sales Comparison Approach

We develop the sales comparison approach to estimate the market value of the subject property as this is the method most
often used by prospective purchasers of property similar to the subject in the BVI market.

In order to estimate the market land value by the sales comparison approach we have researched details of sales, listings and
contracts for commercial land in Road Town. The following table contains a summary of the sales that we consider most
relevant to the analysis of the subject.

No. Location Block/Parcel Seller/Buyer/Inst Date Title Sale Price SF ppsf
1 Festival Ground RT2838F/265 I - o fechold  $330,000 6,212 $53.13
2 Wickhams Cay1 RT293B/105 | Aug-16 Leasehold $525,000 7,144 $73.48
3 Festival Ground RT2838F/264 I .16 Freehold $250,000 6,316  $39.50
4 Pasea RT2938B/251 [ — Aug-15 Freehold $1,156,300 23,126 $50.00
5 Main Street rr2g37e/101&102 |G Mar-07 Freehold $485,000 8,712 $55.67
Subject RT2837E/290 Crown Crown $603,742 14375 $42.00

There have been very few recent arm’s length commercial land sale transactions in Road Town. A number of additional
transactions have occurred on Wickhams Cay Il but these include buildings and improvements with remaining economic life
that make it difficult to extract a land value and we therefore exclude them.

We do not consider the sales by the Crown to represent arm'’s length transactions or market value based on the evidence of
resales that have taken place.

In concluding to market value of the vacant site we analyzed sales in the Table above and applied adjustments based primarily
on size and location taking into consideration the scarcity of flat commercial sites in Road Town.

Based on our analysis we conclude to market value of the vacant site in the amount of $600,000.
Calculated as follows: {14,375 sq. ft x $42.00) = $603,742. Rounded at $600,000.

Reconciliation

Final Estimate of Value

Having regard to the matters referred to in this report, we are of the opinion that the values of the following site as of 4" October
2020assumingthat it is free and clear of all mortgages and charges, and subject to the special assumptions and limiting conditions
contained in this report, would be fairly represented in the following figures:

Parcel 290 Block 2837E Road Town Registration Section
Six Hundred Thousand Dollars {(US) $600,000 (US)

This estimate of value is subject to and can only be fully understood when read in conjunction with, the special assumptions
listed in this report.

Reasonable Exposure Time

“Exposure time may be defined as: the estimated length of time the property interest being appraised wouldhave been offered
on the market prior to the hypothetical consummation of a sale at market value on the effective date of the appraisal; a
retrospective opinion based on an analysis of past events assuming a competitive and open market.” (Uniform Standards of
Professional Appraisal Practice SMT -6 2006)

Based on reported typical marketing times for vacant sites, we estimate a reasonable exposure time for the subject property
of 6 to 12 months,
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View of the immediate area

Fishlock Road and site
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1/27/2020 Expedited Extracts - ExcoTrack BVI

EXPEDITED EXTRACT
Ref: CO/C/070/2

FROM: Cabinet Secretary

TO: Minister for Natural Resources, Labour and Immigration

CC: The Premier

Financial Secretary
Permanent Secretary, Ministry for Natural Resources, Labour and
Immigration

DATE: 22nd November, 2019

Application

Further to the decision made by the Cabinet on 22nd November, 2019 below is the
decision taken by the Cabinet in respect of the captioned matter:

Cabinet decided:

a. that the decision recorded by Minute No. 0927 of Memo No
490/2007 be revoked in its entirety;

b. that Parcel 310 of Block 2938B in the Road Town Registration

Section which measures 0.526 of an acre as evidenced by a copy of

hitps://excotrack.gov.vg/expedited_extracts/50
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the Land Register be granted to Mr. Bevis Sylvester for Commercial

purposes;

c. that the Grant of Easement given to the Crown by Garvin Ishmel
Stoutt Sr. by Instrument No. 1068 of 2007, dated 25th July, 2017, to
remain as this will provide access to Parcel 310 of the said block

and registration section;

d. that the instrument of lease be prepared by the Ministry and
forwarded for vetting to the Attorney; and

e. that the terms of the Lease to be as follows:

i. Term - Fifty (50) years in the first instance with an option to
renew for a further period of twenty-five (25) years

ii. Rent - $800.00

iii. Rent Review Period - 5 percent of the unimproved value of

the lease area
iv. Rent Cap - nil
v. Late Payment - 2 percent above the New York Prime Rate
vi. Period for - 30 days
vii. Payment:

1. Subletting - 2.5 percent of rent collected from the
sublease agreement in addition to the rent

2. Payment Due Date - 1 January each year

f. decided that an expedited extract be issued to allow the decision
of the Cabinet to be acted upon before the confirmation of the
Minutes.

https://excotrack.gov.vg/expedited_extracts/50
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Please be guided accordingly.

Ms. Sandra Ward
24th November, 2019

hilps:i/excotrack.gov.vg/expedited_extracts/S0
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AMENDMENT - Application to lease
Parcel 310 of Block 2938B, Road
Town Registration Section - Bevis
Sylvester

f Signed l - 27 January 2020 - MNRLI - File: LAN.L5/487 - Mr. Norval Young
- Memo No. 29/2020 - Round-robin - C/2/MNRLI/R/1/2020 (/roundrobins/22)

Background Information

1) Cabinet via Memo No. 396/2019 (see Appendix A) agreed that
Parcel 310 of Block 2938B, Road Town Registration Section, to be

leased to Mr. Bevis Sylvester for a term of fifty (50) years in the first

instance with an option to renew for a further twenty-five (25) years.

2) The terms of the lease were the following;

i. Term - Fifty (50) years in the first instance with an option to

Vi.

vii.

renew for a further period of twenty five (25) years

i. Rent-$800.00

Rent Review Period - 5% of the unimproved value of the leased

area

. Rent Cap -nil

Late Payment - 2% above the New York Prime Rate

Period for Payment - 30 days

Subletting - 2.5% of rent collected from the sublease

agreement in addition to the rent
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viii. Payment Due Date - 1 January each year;

3) However, within the rent review period, the time frame within
which a rent review is to be conducted was not included. This is a

standard and very important part of the lease structure.

Purpose

4) To amend the terms of the lease to include the time frame for

conducting rent reviews.

Cross-Ministry Consultation

5) There was no need for cross ministry consultation.

Financial Implications

6) The early detection of this unintentional error has safeguarded
actual collection of future revenues from rent increases on said

property, after scheduled rent evaluations.

7) If the error had gone unnoticed for any extended period of time
and later discovered, the result would be the high probability of not
recovering future revenues arising from potential rent evaluation
increases; and the thought of using normal business procedures
and legal means for recovery retroactively comes with a cost for
resources used. The government would be at the mercy of the
Leasee to honour established procedures even though the Cabinet
Decision was later found to be an unintentional error. On the other
hand, the Leasee would have lost the benefit of this clause where it
provides relief, if a rent evaluation period required reduction in

rents.
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Legal Implications

8) We have reviewed the draft Paper and have discerned no
adverse legal implications which would arise for Government if

Cabinet is minded to decide in accordance with the decision sought.

Communication Strategy

9) The decision of Cabinet will be formally communicated to the

applicant.

Conclusion

10) Cabinet is asked to agree with the Decisions Sought and advise

accordingly.

Decision Sought
Cabinet is asked to decide:

a. that the decision recorded by Memo No. 396/2019 (see
Appendix A) be amended to include the following as part of

the terms of lease;

i. There shall be a rent review in the tenth (10th) year of
the term, that is, the year commencing 1st January
2030, and every succeeding fifth (5th) year of the term
thereafter; and

b. that an expedited extract be issued to allow the decision of
the Cabinet to be acted upon before the confirmation of the

minutes.
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Recipients: Financial Secretary, MOF; Attorney General, AGC;

Hon. Vincent
Wheatley

Minister for Natural
Resources, Labour
and Immigration
06 February 2020
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VIRGIN ISLANDS
The Registered Land Rules

Form R.L.O (S.150)

Application to Register/Change Address

R_EG]STRATION SECTION BLOCK PARCEL
QC-P(TU\ Town 249285 - 0
UWE, _ 2EVIS SYles7E L

Hereby apply for my address for service in the Virgin Islands (BVI) to be:

Entered on the Land Register(s) for the above-mentioned parcel(s) as follows:
[ ] Changed on the Land Register(s) for the above-mentioned parcel(s) as follows:

[ 1 Used in relation to Instrument # and Case No. BVILR/ as follows:
Postal (mandatory) Physical (recommended) Email (recommended)
C’rér\/g»’? A N Er e //

EACT )

Tl A B

In addition, please note/update the following information in your Land Registry database:

Physical/Residential or Company Address Home Tel# L

Work/Company #

v N

1I/We further note the requirement under law to notify the Chief Registrar in writing of any
change in the above addresses and contact details.

OK 2020.
Signature Signature
Redy  SYyoes s A
Print Name Print Name
Signature Signature
Print Name Print Name
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MEMORANDUM

From: Attorney General

To:  Permanent Secretary, NR&L Ref.No.: SS/5/5/7

Date: 9t August, 2011

Re: Cabinet Paper — Lease of Crown Land - Pasea Estate

Your memorandum dated 4t¢ July, 2011 on file LAN.10/2/991 in relation to the
captioned refers.

The Cabinet paper seeks to revoke a lease of Parcel 309, Block 2938B, Road Town
Registration Section, which was granted to Garvin Ishmael Stoutt Sr. and
communicated to him by letter dated 1t August 2007. The Paper also advises that Ms,
Stoutt is in actual occupation of the land but has never executed any lease instrument
for the land nor has he paid any rent for the premises. The Cabinet paper seeks to
grant the said parcel to Joan Penn. Cabinet is also asked to grant a lease of Parcel
310, Block 2938B, Road Town Registration Section to Delta Petroleum Limited. In
order to access both Parcel 309 and Parcel 310, an easement of Parcel 221, Block
2938B, Road Town Registration Section, which is owned by Delta Petroleum Limited,
must be obtained. It is clear from the correspondence that Delta Petroleum Limited is
agreeing to grant the easement in consideration of the grant of a lease of Parcel 310 to
it by the Crown. Your memorandum clearly indicates that the land is to be used by
Delta Petroleum Limited for the purpose of constructing a building to house its
regional headquarters.

In relation to Parcel 309, notwithstanding that a formal lease was not executed
between Mr. Stoutt and the Government of the Virgin Islands or that he has failed to
pay rent in respect of the premises, the fact remains that he entered into actual
occupation of the premises. In the circumstances, if Mr. Stoutt is ejected, he may be
able to bring an action against the Crown for breach of the agreement for the lease,
seeking specific performance of the agreement or an award in damages. In any event,
non-payment of rent would only entitle the Government to institute forfeiture
proceedings against Mr. Stoutt and would not entitle it to summarily terminate the
agreement in the absence of a specific clause in the agreement enabling it to do so.
Further, even if forfeiture proceedings are instituted, Mr. Stoutt can cure the breach
by paying the outstanding rent, which appears to be minimal. Ultimately Cabinet has
the power to approve the revocation and the new grant to Mrs. Penn and may elect to
proceed to do so. It is advised, however, that this course not be adopted since doing so
may expose the Government to a civil action for breach of the agreement.

In relation to Parcel 310, it is clear that this parcel is to be leased to Delta Petroleum
Limited. It is imperative that the lease be made between Delta petroleum limited and

e
e il
_____-_____-———_

‘\
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the Government of the Virgin Islands and not in the name of Bevis Sylvester (although
he may sign the lease on behalf of Delta Petroleum Limited]. It is patent that the lease
to Delta Petroleum is some form of consideration for the easement being granted by
Delta Petroleum over its land to facilitate access to parcels 309 and 310. It is advised
that in order to avoid any legal complications which may arise from the lease being
executed in the name of Bevis Sylvester on behalf of Delta Petroleum Limited, that the
lease be executed in the name of Delta Petroleum Limited.

Please be guided accordingly.

Karen Reid
Principal Crown Counsel (Ag.)
for Attorney General (Ag.)
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