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Revocation of Membership of Statutory
Boards under the Premier’s Office

. 19 March 2019 - PO - Mrs. Elvia Smith-Maduro - Memo No. 103/2019

Background Information

1) Under the law, statutory bodies of the Virgin Islands are
guasigovernmentorganizationsbut that get their powers, service rules, authority
by an act of parliament or state legislatures. They are generally established to
perform specific functions which a government considers effectively performed
outside a traditional departmental executive structure. They fulfill the
requirement for operational independence from the government however,
funding arrangements are dependent on the annual appropriations processes in
most instances for those statutory bodies who receive their annual budget
allocation by way of a subvention from Government.

2) 2. As a result of the recently concluded general elections there was a change
in the government administration and a reshuffling of portfolio subjects across
ministries. The list of statutory bodies under the Premier’s Office portfolio
includes the following;

¢ Planning Authority Board

e Physical Planning Appeals Tribunal
e BVI Tourist Board

e Board of Immigration

e BVI Airports Authority

e BVI Ports Authority



Telecommunications Regulatory Commission

Building Authority

Prospect Reef Management Company

Maritime Advisory Board

Climate Change Trust Fund Board

3) Membership of each statutory board is approved by Cabinet and instruments
of appointments signed by the respective Ministers or the Governor.

4) 3. With each new Government Administration it is common practice that
some or all current board membership is dissolved and new members appointed
to the respective boards. The manifesto of the new government administration
calls for innovative, forward and progressive ideas, initiatives and action from
each government ministry, department and agency during this recovery period.
For those initiatives that must be implemented through a statutory body the
same principles for innovative, forward and progressive initiatives and action will
be required.

5) 4. The manifesto of the new government administration places heavy
emphasis on youth involvement in every aspect of the development of the
Territory. As such the intention is also to appoint a youth representative on each
statutory board and committee. In addition, recommendations will be
forthcoming for a new policy to amend the membership terms of each board to
not extend beyond the term of the sitting Administration that appointed the
board.

6) 5. As such Cabinet’s approval is being sought to revoke the membership of
the current statutory boards under the Premier’s Office portfolio to allow for the

right mix of new innovative and progressive minded members to be appointed



that would include representation of youths on each board. A list of the current
membership of each statutory board under the Premier’'s Office portfolio is
attached at Appendix A.

Purpose

7) To dissolve current board membership and appoint new board members

Cross-Ministry Consultation

8) The Attorney General, the Financial Secretary, Ministry of Natural Resources
and the Ministry of Transportation, Works and Utilities have been invited to
comment on the paper.

Financial Implications

9) I have noted the comments of the Attorney General when he stated,"I have
not had the opportunity to review the removal provisions ofALL the Boards
(statutory corporation or otherwise)." To this end, it is critically important that
Cabinet satisfies itself that even in the cases of the BVI Ports Authority and BVI
Electricity Boards wherein there is express provision for the removal of Statutory
Board members and as cautioned by the Attorney General, the discretionary
powers of Cabinet must be exercised reasonably.

10) In light of the above, before Cabinet takes the decision to remove any Board
Director of a Statutory Board, Cabinet must satisfy itself that it not only has the
power to do so as per the respective statutes establishing the Boards but that in
removing the Directors amass that this will not easily be construed by any arbiter
as acting/behaving unreasonable. To act otherwise in these circumstances may
expose Government to claims of unreasonable dismissals which in turn could
result in huge financial liabilities being attached to Government.



Legal Implications

11) May I note further that there is no provision for revoking the appointment of
members of the Tourist Board ,But that is cured by section 20 of the
Interpretation Act (Cap. 136) which authorises an appointing authority to remove
an appointee at its discretion.This of course entails compliance with the rule of

law requirement I had previously made reference to.

Communication Strategy

12) Ministry to send written communication to each board member advising of
dissolving of their membership pending Cabinet's approval

Conclusion

13) Existing board membership to be dissolved and new members to be

appointed.

Decision Sought

Cabinet is invited to:

1. approve the revocation of the board membership of the following

Boards under the Premier’s Office portfolio with immediate effect;
m BVI Tourist Board leave on ex-offico
m BVI Ports Authority

2. approve the membership on any board should not go beyond the
term of the sitting Administration

3. agree to an expedited extract of the decision made by Cabinet



1. new government has come in with a new mandate and a sresult it is decide
to reasess the membership of all boards in a manner that they see will
allow the mandate given by the people to be expedited in transparent and
accountable manner

2.in so doing in the case of BVITB all ex-pffcio Members will remaim, all other
members will be removed and some having the opportunity to return along

with some new members .

3. justifiable reaons that each member will be removed and the new
composition will be fully asssisted and brought back to Cabinet and if fall
within the gamut will be reassessed in keeping with this Adminstration's
mandate Chairman advised revocation and

4. Malone given the national mandate on economic pillars that an asessment
that it was justifable reasons; as aprt of the narrative that givne the full
national importance to the economy these two particular boards

5. DP agrees with the premis that Boards should not exceed the tenure of an
Administration and it proves challenging; it could expose to certina levl of
reisk but weighing the potentaio for this Boards to interfere with our
mandate willing to be exposed to that risk as Member of Cabinet; nto good
that appointments; incorrect actions of the past could have a real impact on
how things are going forward.it is reasonable to say we havae am mandate
from the peoplebut their asociation with the former party Administriation,
they did the same; while not explicit it was apparent ; comotment to the
mandate must be paramount

6. Rymer agrees and supports sentiments and Vincet nad terms should not

exceeed

7. would like to see in Code of Conduct that caretaker period.



8. removal and revocation powers
9. AG must alwasy have a
10. Chairman voiced concerns believe that we should break with conv

11. has wide disrcretion powers which should be ;used with prinple of
amainistration and not without jutifiable reasons and rsiks underming our

comittmet to good administration and good governance
12. Thank gover for notivgi his converne and difintion of justiable differs from

ours.

Recipients: Financial Secretary, MOF; Attorney General, AGC;

Hon. Andrew A. Fahie
Premier
27 March 2019
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do wish to be reappointed, the process outlined in points ¢ — e above applies. For those
members not wishing to serve ancther term, the process outlined in points a — e applies to
find new persons to appoint.

Are candidates interviewed? If so, by whom and at what stage of the appointment process?
472 There is no formal interviewing process for the appointment or reappointment of members.

Are references or other due diligence sought from patential candidates? If so, haw many, from whom and
at what stage of the appointment process?

43 The recommended persons are selected from a cadre of known and established professionals who
work and operate in various sectors, as noted in the Act. In compliance with the condition that
persons must be fit and proper for the role, as stipulated in secticn 3(2)(b) of the Act (see pages 7-
30), it is standard practice of the Ministry to request persons to provide their curriculum vitae to
obtain background information on their work history, professional and educational achievements for
the purposes of drafting the Cabinet Paper.

What is the criteria for appeinting a person to the board?

4.4 The criteria for appointing persons to the Committee is stipulated under section 3 of the Act (see
pages 7-30). This is supplemented with adopted practice implemented by the Ministry, as described
in the answer submitted for Question 9(a).

Please also explain whether the Ministry has a criteria for assigning roles in the Boards, such as: chair, vice
chair or ex-officio member. If the Ministry does not deal with the assigning of roles, please explain who does.

45 The Ministry does not assign roles in the Committee. The powers for assigning roles are reserved
by the Minister, as stipulated under sections 3 (3) and (4) of the Act (see pages 7-30).

Do you consider whether the candidate is of ‘good character' and/or a fit and proper person? If so, how is
this determined?

46 The Ministry in good faith judges the credibility of persons based on the following criteria: good
standing, professional background, qualification and educational background, notable work and
service within the community, in compliance with section 3(2)(b) of the Act (see pages 7-30).

Are convictions / spent convictions taken into account?

47 Convictions are taken into account during the appointment process, since a conviction disqualifies
a person from being a member as outlined under section 8(3)(c) of the Act (see pages 7-30).

Who provides final approval for the appointment? Are any documents placed before the appointing bady, if
so, what?

48 The Minister with approval from Cabinet provides final approval for appointments, as stipulated
under section 3(2) of the Act (see pages 7-30). The Cabinet Paper is presented along with the
curriculum vitae of the personfs recommended for appointment.

s Cabinet involved in the final approval or at any stage of the process?
49 Yes, please see above at paragraph 4.1(g).
How are candidates notified of their success (or otherwise)?

410  Persons are informed by the Minister via a letter enclosing their Instrument of Appointments. They
are contacted by telephone to arrange collection of the appointment documentation. Alternatively,
the Chief Social Development Officer assists in dispensing the appointment documentation to
members when the first Committee meeting is convened.
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Are appointments published?
411  Yes, please see above at paragraph 4.1(f).
How is the remuneration for members of the boards calculated and paid?

412  Remuneration paid may be determined by Cabinet as stipulated in section 11 of the Act (see pages
7-30). Itis paid to persons on the Committee that are not public officers. The current stipendiary
compensation paid is $150 to the Chairman and $125 to members per meetings attended.

Have there been any process changes to sefection/appointment/ie-appointment to board over past 5 years?
If so, please explain.

413  There have been no changes to the current process over the past five years.
Does the process above differ for re-appointments? If so, how?

414  The process for reappointments is the same as for appointments, as set out in paragraph 4.1. The
Ministry takes into consideration the recommendation based on performance made by the Chief
Social Development Officer (ex officio member) when reappointing persons.

Please exhibit any and all documents relevant to the above (i.e. written criteria, polices, guidelines etc.)

415  Please refer to the legislation, as set out in paragraph 3.
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Tasha Bertie
Third

6 September 2021
Exhibit 'TB-3'

IN THE MATTER OF THE TERRITORY OF THE VIRGIN
ISLANDS COMMISSION OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 239)
(THE 'ACT')

THIRD AFFIDAVIT OF TASHA BERTIE
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Mr Joseph Smith Abbott

First
29 June 2021
Exhibit ‘JSA-1

IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 239) (THE ‘ACT’)

FIRST AFFIDAVIT OF MR JOSEPH SMITH ABBOTT

I, Joseph Smith Abbott of Pusser's Warehouse, 3™ Floor, Road Town, Tortola, VG1110, Virgin Islands,
Acting Permanent Secretary, MAKE OATH and SAY as follows:

Introduction

1. | am the Acting Permanent Secretary of the Ministry of Natural Resources, Labour and Immigration. |
have served in this capacity since 17 May 2021 and | make this Affidavit from facts within my own
knowledge that are true or are without my own direct knowledge but are true to the best of my
knowledge, information and belief, the sources of which are identified.

2. | make this Affidavit on behalf of the Hon Vincent O Wheatley as a result of the letter sent to him on 4
June 2021 by Ms Rhea Harrikissoon, Solicitor to the Commission of Inquiry (the ‘COF) (the ‘Request’)
in relation to the Statutory Bodies (‘Statutory Body / Statutory Bodies’), and in particular to the Board
of Directors of those Statutory Bodies (the ‘Boards’), which come under the control of the Ministry of
Natural Resources, Labour & Immigration (the ‘Ministry’).

3. Atthe outset, | should further say that in this Affidavit, where | mention a document, | do not waive any
privilege asserted in respect of it, unless | do so expressly.

4. | shall refer in this Affidavit to the exhibit marked ‘JSA-1°, ‘which is a paginated bundle of documents.
Statutory Bodies

5. The following Statutory Bodies fall under the responsibility of the Ministry:

Statutory Body Date Statutory Body came under the control of the
Ministry

National Parks Trust of the Virgin Islands | 1961

BVI Social Security Board The responsibility for Social Security was delegated to
the Ministry on 3 April 2020 by an Instrument with Public
Seal signed by Governor A. J. Jaspert (see page 154-
156 of Exhibit 'JSA-1")
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Legislation

6. The following legislation relates to the Statutory Bodies:

Legislation

'Néfio'n‘ai F"a‘rbkévTrus't Act 2006
(No. 4 of 2006)

Ordinance

BVi Netionai Parks tgst

PTTT R Page59 i

S EET T

1Ju’y1980 S .Pa_ge.‘l_v e

Date legislation came into | Exhibited at following pages
force of Exhibit JSA-1

Act, 2014

Social  Security

(Cap. 266) (the 'SSB Principal

Act')

Social Security (Amendment) | 20 October, 2005 Page 36
Act of 2005

Social Security (Amendment) | 30 August 2012 Page 43
Act of 2012

Social Security (Amendment) | 22 May 2014 Page 46

| set out below information relating to the questions per Statutory Body as posed in the Request

8.1. BVI National Parks Trust ('NPTVI'):. There is no requirement to advertise when a position on the

NPTVI Board becomes available. The Director or NPTVI Board members may make

recommendations to the Minister for membership, which may or may not be advanced to Cabinet.

Social Security Board (‘'SSB'). There is no requirement to advertise when a position on the SSB
Board becomes available. The process of selection to the SSB Board is outlined under section 4
of the SSB Principal Act. The Schedule to the SSB Principal Act which addresses the constitution
and proceedings of the SSB was further amended in 2014. In that amendment, an increase the
board’s composition took place from 7 to 9 members. The Director, three members representing
Government, one of whom shall be the Chief Medical Officer, and two representatives each of
employers and employees comprise the board. The Schedule as amended outlines the procedure

The Boards
7.
8. Advertising of vacant positions
8.2.
for appointment.
9. Interview process

Candidates Interviewed | Intorviewers _______ [Stage |
NPTVI | No Not applicable Not applicable
SSB _ No Not applicable Not applicable
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10. References / due diligence

Reforoncels) | OferDus | Oby &Sowes | Stge
Soughtfmmall | Diligencettrom .

_ Members | Signatoples |

NPTVI | Curriculum Vitae, | None found None found Prior to preparation

. Biography or of the Cabinet
. Resume Paper

SSB Curriculum Vitae or | None found None found Prior to preparation

o Resume of the Cabinet
Paper

11. Appointment Criteria

Appo: ntment Crlterla_

NPTVI 'The National Parks Trust Act, 2006, Schedule I, re Membershlp' o

3 "2. (3) The Board shall, in addition to the Director, consist of not more than ten
5 members appointed from members of the public, any one or more of whom may

_| represent a non-governmental organisation, as follows:

(a) one representative each from Tortola, Virgin Gorda, Anegada and Jost
Van Dyke;

(b) three representatives from the business community with interests in
recreational or tourism activity in connection with the Territory’s parks and
protected areas, including but not limited to the marine, hotel, restaurant, taxi,
travel, fishing and dive industries;

(c) three persons with knowledge or experience in one or more of the fields
of biodiversity conservation; biology with special attention to indigenous
plants and animals; coastal and marine ecology; cultural heritage; marine

archaeology; architecture or historical preservation.

| (4) The Minister shall appoint

(a) a Chairman of the Board from previous persons appointed under
subparagraph (3); and

(b) a suitable person to serve as Secretary to the Board on such terms and
conditions as the Minister may determine.

(5) The Minister, in making appointments of members pursuant to subparagraph 3,
_ | shall be satisfied that the person

(a) is of a stature in the community to bring credit to the Trust; and




Act;

management;

| (see pages 112 of Exhibit JSA-1)

(b) has capacity to do one or more of the following:

(i) increase public knowledge, understanding and appreciation of the
importance of parks and other protected areas as provided under this

(i) attract financial support for the Trust and ensure sound financial

(ifi) provide sound advice, leadership and direction to the Board in
fulfilling the objects and purposes of this Act.”

v Section 40(4) of the Interpretation Act, Cap 136 provides that:

. "Any authority or person empowered by or under an enactment to appoint or

| functions, may

. | (see pages 140-141 of Exhibit JSA-1)

. designate a person to be a member of a statutory board or to perform any other

: (a) appoint or designate a person by name or

- f (b)direct the person for the time being holding such office as is specified in the
. direction to be such member or to perform such other functions,

. and it shall be the duty of the person or officer appointed, designated or directed to

. perform the respective functions accordingly.”

12. Criteria for assigning roles on the Boards

NPTVI

Mmlstry Cnterla

'The “National Parks Trust Act' ’2006
| Schedule 1. Section 2. (4) says

| “The Minister shall appoint

(@) a Chairman of the Board from

| previous persons

appointed  under

' subparagraph (3); and

(b) a suitable person to serve as

. Secretary to the Board on such terms and

.| conditions

as the Minister may

| determine.”

. No Ex-Officio member is featured in the

[ language of the legislation or Board of

. | Directors manual.

_ Other Entity

The National Parks Trust‘Act '2006‘

Schedule 1. Section 2. (7) says “The
Board may designate from time to time
one of its members to serve as Vice-
Chairman for such general or specific
functions and lengths of time as the
Board may specify, and the Board may
revoke any such appointment or the
designated person may resign by written

notice to the Board.”

(see page 113 of Exhibit JSA-1)
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| (see page 112 of Exhibit JSA-1)

| There is no provision in the Social

: Security Ordinance, Chap 266, for the

. Ministry to have criteria for assigning

. roles in the Board.

The Social Security Ordinance, CAP
266, Section 7(1) as amended titled
Director speaks to the Executive Council
appointing a Director subject to a
resolution  based

negative on a

recommendation from the Minister.

The Social Security Ordinance, CAP
266, Section 9(1) as amended. titled
Director’s Deputy speaks to the Minister
seeking the approval of Cabinet on the
the Board of

Directors to select and appoint a Deputy

recommendation of

Director to the Board.

(see pages 8-9 of Exhibit JSA-1)

13. Good character / Fitness of a Candidate

e

_ Consideration of Character/Fitness |

Schedule 1, Section 2(5)(a) refers to:

. "The Minister, in making appointments of

members pursuant to subparagraph 3,
| shall be satisfied that the person

(a) is of a stature in the community to

| bring credit to the Trust.”

. (see page 112 of Exhibit JSA-1)

the exercise of this subsection may make
recommendations to the Minister of such
individuals who may bring good repute to
the NPTVI Board. Moreover, the Minister
may in his own right recognize and
recommend for Cabinet’s consideration,
individuals to membership to the NPTVI
Board.

_ HowpDetermined
Current members of the NPTVI Board, in

Sections 7 and 9 of the Social Security

' Ordinance (CAP 266) as amended,

speak to the Director and Deputy

: Director, respectively being appointed

| shall be a “fit and proper” person "on such
| terms and conditions as are considered

. appropriate.”

. | (see pages 8-9 of Exhibit JSA-1)

The SSB Principal Act's schedule,
subsequently amended in 2014 provides
for a process of vetting the selection of
board candidates. This process may take
into account recommendations from
employers and employees, as well as the
Minister and other stakeholders.

(see pages 34-35 of Exhibit JSA-1)
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14. Consideration of Convictions

NPTV
' to or while an applicant/prospective Member is being considered. However, the
. National Parks Trust Act, 2006, Schedule I. Membership Section 2. 4. (1) states

. "The Office of a member becomes vacant if the member

_ Convictions/Spent Convictions Considered

‘The Ieg/slat/on does not speak to convictions (spent orintrain) be/ng conSIdered QflOf '

| [.](0is convicted of a criminal offence."

. It may therefore be assumed that the same principle applies to the phrase before the
. member’s appointment when they are being considered by the Ministry and Cabinet.

| (see page 113 of Exhibit JSA-1)

; The legislation does not speak to convictions. However, the section of the Social
: Security Ordinance, CAP 266, Section 7(1). titled Director states: "(1) The

_ Executive Council shall appoint a fit and proper person to be the Director of the Board

. | on such terms and conditions as are considered appropriate.

(1A) For the purposes of subsection (1),

(a) the Minister shall, before referring the matter of the appointment of the
Director to the Executive Council, consult with the Board; and

(b) the appointment of the Director shall be subject to a negative resolution
of the Legislative Council.

' ;: (2) The Director shall subject to the provisions of this Ordinance, and any direction

. by the Minister, be charged with the administration of the staff of the Board and for

. : the management of the Fund and in particular for —

(a) the collection of contributions under this Ordinance;

(b) the payment of benefit under this Ordinance, and of the expenditure

necessary for the administration of the Fund; and

(c) accounting for all moneys collected, paid and invested under this
Ordinance.”

o ; A similar principle is expressed for the Deputy Director of the Board in section 9. (1).

- To the extent that the Director and Deputy Director should be “fit and proper” to

. execute the several duties of the Office, and to lead the staff of the institution in doing

L ; 5 so, and to work with and be guided by the Board of the institution also in doing so, it

: may be possible to surmise that the same consideration of being “fit and proper”

. should apply to all the members of the Board and the staff.

. | (see pages 8-9 of Exhibit JSA-1)
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15. Final Approval for the Appointment

_Final Approvals |

NPTVI | Cabinet

Document(s) to Appmntmg Body

It is the pract/ce of the M/n/stry to submit a Cabinet Paper along '

with the following supporting documents: 1) copy of section of
Legislation re Membership, 2) recommendation of the Director,
3) signed declarations of willingness to continue to serve by
current Board members, 4) signed written interest of
prospective Board members, 5) CV/resumes of prospective
Board members (as available), 6) comments from the Attorney

General, 7) comments from the Financial Secretary.

'SSB | Cabinet

It is the practice of the Ministry to submit a Cabinet Paper along
with the following supporting documents: 1) copy of section of
Legislation re Membership, 2) recommendation of the Director,
3) signed declarations of willingness to continue to serve by
current Board members, 4) signed written interest of
prospective Board members, 5) CV/resumes of prospective
Board members (as available), 6) comments from the Attorney

General, 7) comments from the Financial Secretary.

16. Cabinet involvement

 Cabinet Final Approval

No

‘Cabinet Involvement Before Approval

No

17. Notification of outcome to Candidates

. Candidate Notification

NPTVI The '/nd/wdual receives notice in writing from the Minister for vNaturaI'Resources

| Labour & Immigration

SSB The individual receives notice in writing from the Minister for Natural Resources,
 !Labour & Immigration (see pages 157-171 of Exhibit JSA-1)

18. Publication of Appointments

Appomtments PUbI]Shed

fNPTﬁVI_:?i ‘Y‘F)S‘DGCISIOHS are‘publlshed by the Virgin Islands Ofﬂc:al Gazette. |

SSB Yes. By official Government Press Release to Government’'s website and by the

| Virgin Islands Official

Gazette.
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19. Remuneration

Remuneratlon Qalculation

Remuneratlon Payment

NPTV

The'Natlonal Parks Trust Act 2006"
. Section 5.
.| holds that, “..

re Members of the Board,
.other than the Director,

| shall be paid such remuneration as the

Minister may from

time to time

.| determine.”

| (see page 114 of Exhibit JSA-1)

:Remunerat/on is pa/d as a monthly'

stipend by the National Parks Trust of the
Virgin Islands.

The Board of the National Parks Trust via
Board decision on June 2020 halted the
payment of stipends for a period of one
year based on the fiscal constraints
brought on by Covid-19. Remuneration
of board stipends resume in July 2021.

The Social Security Ordinance, CAP

266, Section 6. Remuneration of the

5 Board and its Committees holds that,

. “There shall be paid out of the Fund-

(a) to the Chairman, Deputy Chairman

. : and each member of the Board in respect

| of his office as such, such remuneration

_ land allowances as

the Legislative

' Council may determine; and

. (b) to any person, not being a member of

. the Board, who serves on the Committee

of the Board, such remuneration and

' allowances as the Legislative Council

may determine upon a recommendation
| by the Board.”

| There

is no comment as to how

. | remuneration packages are calculated.

| (see page 8 of Exhibit JSA-1)

Remuneration is paid as a quarterly
stipend and allowances by the Social
Security Board out of the Fund.

20. Process changes to selection/appointment/re-appointment to Boards over past 5 years

PI‘OCGS$ Changes m 5 Years

Explanatmn

5NPTVI.%5

sSB

None found.

Not appllcable

None found.

Not applicable.
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21. Re-appointment process

NPTV

Not applicable.

____ Re-Appointment Differences |  Deseription =
Not applicable.

. Not applicable.

Not applicable.
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Composition & roles on the Boards

22. Set out below is a table of the composition of the Boards over the past 5 years:

Name

Role

Date Appointed /
length of time
expected to sit on
board

Date ceased to be
a member of the
Board & reason
for end of term

How many other
candidates were
considered at the
time of the first
appointment

First Appointment
/Re-appointment

Total level

of

remuneration from

date
appointment
end

of
to
of

appointment / to

date

BVI Social Security Board, Board of Directors (see page 157 of Exhibit JSA-1)

Mrs. Jeanette Scatliffe Boynes Acting Director 1 January 2021 /| Not applicable Not applicable First appointment $7,800
1 year 6 months

Mrs. Patsy Lake Deputy 18 May 2020 /| Notapplicable Not applicable First appointment $20,500

Chairperson 3 years

Mrs. Maya Barry Member 18 May 2020 /| Notapplicable Not applicable First appointment $18,700
3 years

Mr. Dereck Marshall Member 18 May 2020 /| Notapplicable Not applicable First appointment $16,200
3 years

Mrs. Tasha Bertie Member 18 May 2020 /| Notapplicable Not applicable First appointment $17,200
3 years

Mrs. Lyra George Member 18 May 2020 /| Notapplicable Not applicable First appointment $17,100
3 years

LN78034/0007-EU-34227846/3
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Name Role Date Appointed / | Date ceased to be | How many other | First Appointment | Total level of
length of time | a member of the | candidates were | /Re-appointment remuneration from
expected to sit on | Board & reason | considered at the date of
board for end of term time of the first appointment to

appointment end of
appointment / to
date

Dr. Mitchel Penn Member 18 May 2020 /| Notapplicable Not applicable Re-appointment $17,950
3 years

Mrs. Annie Malone-Frett Member 1 September 2016 / | 31 August 2019 Not applicable Re-appointment $58,500
3 years

Mr. Simon Potter Member 1 March 2019 /| February 2020 Not applicable First appointment $17,050
1 year

Mr. Michael Vanterpool Member 1 March 2019 /| February 2020 Not applicable First appointment $14,300
1 year

Mr. lan Smith Chairman 7 September 2018 / | Not applicable Not applicable Re-appointment $75,650
3 years

Dr. Dawn Brewley Member 1 September 2016 / | 20 February 2019 / | Not applicable Re-appointment $9,600
3 years appointment

revoked by Cabinet

Ms. Vareen Vanterpool Member 1 September 2016/ | 31 August 2019 Not applicable First appointment $58,500
3 years

Mr. Anghel George Deputy Chairman | 1 September 2016/ | 31 August 2019 Not applicable Re-appointment $80,350
3 years

Mrs. Antoinette Skelton Director 18 May 2020 / | 31 December 2020 | Not applicable Re-appointment $9,200

3 years

/ resigned
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Name Role Date Appointed / | Date ceased to be | How many other | First Appointment | Total level of
length of time | a member of the | candidates were | /Re-appointment remuneration from
expected to sit on | Board & reason | considered at the date of
board for end of term time of the first appointment to

appointment end of
appointment / to
date

Mr. Laurens Blok Member 29 November 2019 | Not applicable Not applicable First appointment Not applicable
/ 3 years

Ms. Noni Georges Member 29 November 2019 | Not applicable Not applicable First appointment Not applicable
/ 3 years

Mr. Joseph Smith Abbott Member 29 November 2019 | Not applicable Not applicable Re-appointment Nil
/2 years

Mr. Nelson Samuel Chairman 29 November 2019 | Not applicable Not applicable First appointment Not applicable
/ 3 years

Ms. Ayana Hull Chairman 15 September 2018 | 29 November 2019 | Not applicable Re-appointment $29,600
/2 years / revocation of

appointment

Mr. Louis Potter Vice Chairman 01 April 2018/ 29 November 2019 | Not applicable Re-appointment $20,500
3 years / revocation of

appointment

Mr. John Shirley Member 01 April 2018/ 29 November 2019 | Not applicable Re-appointment $19,500
2 years / revocation of

appointment
Mr. Randy Keil Member 01 April 2018/ 29 November 2019 | Not applicable Re-appointment $20,000

2 years

/ revocation of
appointment
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Name Role Date Appointed / | Date ceased to be | How many other | First Appointment | Total level of
length of time | a member of the | candidates were | /Re-appointment remuneration from
expected to sit on | Board & reason | considered at the date of
board for end of term time of the first appointment to

appointment end of
appointment / to
date

Ms. Tamara Maduro Member 15 September 2018 | 29 November 2019 | Not applicable First appointment $5,525
/ 2 years / revocation of

appointment

Mrs. Tessa Callwood Member Not found 29 November 2019 | Not applicable Re-appointment $15,000
/ revocation of
appointment

Mr. Wayne Robinson Member 01 April 2018/ 29 November 2019 | Not applicable Re-appointment $19,500
3 years / revocation of

appointment
Mrs. Rosalia Gardener Member 01 April 2018 /| 29 November 2019 | Not applicable Re-appointment $19,500

3 years

/ revocation of
appointment
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23. Copies of all documents (such as CVs and references) of the members of the Boards appointed in the
last three years which were put before the person/persons who made the decision to appoint that
member are exhibited at pages 206-242 of Exhibit 'JSA-1".

24, Declarations of interest

__ Guidance to Appointees | Guidance |
. changes
mSYears
see page | None Not applicable

| Explanation

The NPTVI Board Manual (

| 184 of Exhibit JSA-1)

SSB Operating Policy & Procedures | None Not applicable
| for New Board (Members) Ii. The
| Board, D. (2) d) and g), as well as Ill.
| Officers of the Board, C. (2) a) - €)

| (see page 224 of Exhibit JSA-1)

25. Performance of board members

~Performance Monitoring, Assessment & Recording
Tab 16:Internal Board Policies

4. Board Self-Assessment: All Boards need to undergo a self-assessment on a regular

. basis. This assessment relates to the collective performance of the Board. Main areas

i for assessment are:

. Management of the Board (adequacy of member orientation and training, operational
procedures, compliance with code of ethics and conflict of interest policies, response to
. urgent issues, adequacy of annual calendar, documentation, reporting and record-

f keeping requirements).

Strategic leadership (does the Board carry out appropriate planning for setting and

L reviewing strategies on operational and financial management).

z Financial management (does the Board formally discuss and approve budgets, financial
. statements and related reports; does the Board receive regular reports on finances,

. budget and other performance matters; effectiveness and regularity of audits).

_ Board relations with Director (has the Board clearly defined its role and that of the

. Director, clearly articulated their expectations of the Director’s performance, provided

regular feedback, delegated appropriate authority, etc.)

5. Self-Assessment Guidance:

Conduct annually following a format agreed by the Board, coordinated by the Board
Governance Committee and completed by the end of the calendar year.

Use self-assessment results to determine Board training needs.

107
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Mr Joseph Smith Abbott
First

29 June 2021

Exhibit 'JSA-1'

IN THE MATTER OF THE TERRITORY OF THE VIRGIN
ISLANDS COMMISSION OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 239)
(THE 'ACT’)

FIRST AFFIDAVIT OF MR
JOSEPH SMITH ABBOTT
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Joseph Smith Abbott
Second

30 July 2021

Exhibit 'JSA-2'

IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 238) (THE 'ACT’)

SECOND AFFIDAVIT OF JOSEPH SMITH ABBOTT

|, Joseph Smith Abbott, Pusser's Warehouse, 3" Floor, Road Town, Tortala, VG1110, Virgin Islands, Acting
Permanent Secretary, MAKE OATH and SAY as follows:

1. Introduction

1.1 | am the Acting Permanent Secretary of the Ministry of Natural Resources, Labour and Immigration
(the 'Ministry’). | have served in this capacity since 17 May 2021 and | make this Affidavit from facts
within my own knowledge and are true or are without my own direct knowledge but are true to the
best of my knowledge, information and belief, the sources of which are identified.

1.2 | make this Affidavit on behalf of the Hon Vincent O Wheatley as a result of the letter sent to him on
4 June 2021 by Ms Rhea Harrikissoon, Solicitor to the Commission of Inguiry (the 'COI') (the
‘Request’) in relation to the Statutory Boards (the '‘Boards'), which come under the control of the
Ministry (see pages 1-3 of Exhibit JSA-2).

1.3 | make this Affidavit further to my First Affidavit dated 29 June 2021, and the accompanying Exhibit
JSA-2.

1.4 At the outset, | should further say that in this Affidavit, where | mention a document, | do not waive
any privilege asserted in respect of it unless | do so expressly.

1.5 | shall refer in this Affidavit to the exhibit marked 'J8SA-2' which is a paginated bundle of documents.
2. Statutory Bodies and Boards
21 The following Statutory Bodies and Boards were referred to in my First Affidavit:
(a) BVI Social Security Board
(p)  BVI National Parks Trust
22 The following additional Statutory Boards fall under the responsibility of the Ministry:
(@) Immigration Board; and
(by  Surveyor's Board.

23 | have been made aware of the COl's letter dated 20 July 2021 stating that it wishes to focus on the
Immigration Board. | had already collated the information for the Boards referred to in paragraph
2.2, and therefore have included information for both in this Affidavit

24
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6. Declarations of interest

6.1 IB: The legislation does not speak to Declarations of Interest.
6.2 SB: The legislation does not speak to Declarations of interest.
7. Performance of board members

7.1 IB: There is no formal tool or guidance distinctly prescribed within the legislation. However, please
see sections 13 and 15 of the Act. Additionally, in practice performance is taken to be measured by
the number of applications processed and sent forward to Cabinet in a given year, as well as
submissions for amendment to the Act.

7.2 SB: There is no formal tool or guidance distinctly prescribed within the legislation.

Sworn by: Joseph Smith Abbott

On 30 July 2021

1604 Route 212 )
Saugerties, New York 12477
United States of America

Joseph Smith Abbott

Before me:

Notary/Commissioner of Caths

HOLLY STRUTT
Notary Public, State of New York
No. 02576279597
“guahﬁ_ed in Uister Cay,

mission Expires Apiil 15, 2025
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Joseph Smith Abbott
Second

30 July 2021

Exhibit 'JSA-2'

IN THE MATTER OF THE TERRITORY OF THE VIRGIN

ISLANDS COMMISSION OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 239) (THE
'ACT')

SECOND AFFIDAVIT OF JOSEPH SMITH ABBOTT
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION
OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 237) (THE'ACT")

WRITTEN RESPONSE OF MS BERTIE, ACTING PERMANENT SECRETARY,
MINISTRY OF HEALTH AND SOCIAL DEVELOPMENT TO WARNING
LETTER DATED 24 AUGUST 2021

This is the Written Response of Ms Tasha Bertie to potential criticisms of her as set out
in Appendix A of the letter dated 24 August 2021 sent to her by Andrew King, Senior

Solicitor to the Territory of the Virgin Islands Commission of Inquiry 2021.

Ms Bertie took up her role as Acting Permanent Secretary in the Ministry of Health and
Social Development on 7 June 2021, which is after the facts and matters set out in the

potential criticisms.

Health Services Authority

Potential criticism Evidence
1 | In May 2019 Cabinet approved the appointment of new COI013173

members of the Health Services Authority Board. It COI013179

appears from the documents that have been disclosed

that:

(1) No competency profile was compiled.

(2) None of the board positions were advertised.

(3) There was no independent or transparent process by
which a suitable pool of candidates was identified.

(4) There was no independent or transparent process by
which proposed candidates were selected.

(5) None of the candidates were interviewed at any stage
prior to appointment.

(6) No due diligence was carried out in respect of any of
the proposed appointees.

(7) No mention was made in the relevant Cabinet paper or
minutes of the fact that Dr Venzen and Mrs Blaize-

Cameron’s appointments were revoked less than a month 136




earlier.
(8) It follows that no reasonable effort was made to identify
and select the most suitable and qualified candidates for

membership of the Health Services Authority Board.

RESPONSE

During successive governments, over many years, it
had not been the practice in the Virgin Islands
Government to advertise vacancies on statutory
boards or to hold a formal interview process (other
than for executive posts). The ministries and
departments have invariably applied the criteria

specified in the relevant statute.

Given the small size of the Virgin Islands and of the
suitable pool of possible candidates, desk officers
and permanent secretaries in the ministries and
departments have been used to holding informal
discussions both internal and external to identify
willing candidates of appropriate standing and
discussing them with the minister, as did ministers
with  their colleagues. Officials researched,
considered and discussed with the minister the
known credentials of possible appointees in the light
of the functions they were to exercise. By these
informal means, officials and ministers sought in
good faith to find fit and proper persons to servein
these capacities on this and other Boards. All
candidates were asked to submit their CVs prior to the

decision of the Cabinet.#

The reappointment of and Dr Yvonne Renee Venzen
and Mrs Kishelle Blaize members was consistent
with achieving a balance of expertise in the new
Board. The Cabinet Paper specifically mentioned
that each of them had served on the BVIHSA Board
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until 16 May 2019. No confusion or misapprehension
was likely to be caused by the fact that the Cabinet
Paper did not specifically mention that those

appointments had been revoked.

In relation to the May 2019 appointments, it appears from COI010416
the documents that have been disclosed that there was no
compliance with the procedures in the Cabinet Handbook.
In particular:

(1) No conflict checks were carried out, and

(2) The procedures set out at paragraph 6.8 of the

Handbook were not followed.

RESPONSE

There is no basis for the assertion that the steps
contemplated by 6.8 of the Cabinet Handbook were
ignored. Candidates are asked, at the time they are
approached to ascertain their willingness to serve and
officials are mindful of the need to avoid such conflicts
when considering the suitability of a candidate. The
Cabinet Memorandum sets out the information required
by the Handbook and the considerations 6.8 mandates
were part of the informal process of discussion and
decision-making that led to the proposals to the
Cabinet.

4 September 2021
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION

OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 237) (THE 'ACT’)

WRITTEN RESPONSE OF THE HONOURABLE CARVIN MALONE, MINISTER OF
HEALTH AND SOCIAL DEVELOPMENT TO WARNING LETTER DATED 24

AUGUST 2021

This is the Written Response of Honourable Carvin Malone to potential criticisms of him

as set out in Appendix A of the letter dated 24 August 2021 sent to him by Andrew King,

Senior Solicitor to the Territory of the Virgin Islands Commission of Inquiry 2021.

Health Services Authority Board

appointed to the Board in January 2019 by the then
Minister for Health and Social Development (now the
Leader of the Opposition). At present, the Leader of the
Opposition is entitled to appoint two persons to serve on
the Board. As such, in an effort to conform with Section
5(3) of the Act, revocation of these appointments is
necessary to allow for the balance envisaged by the
Act..”

(b) “Additionally, Professor Joseph Federick is stationed
overseas and to dafe has been unable fo physically attend
meetings of the Board. In an effort to allow the Board to

function at maximum efficiency, the preference is to have

Potential criticism Evidence

1 | On 30 April 2019, Cabinet decided to revoke the memberships COI013129
of all but one of the Health Services Authority Board (save for BVI Health
ex officio members) with immediate effect at the instigation of Services
Carvin Malone, Minister for Health and Social Development. Authority Act,
It appears from the evidence that this was done for the following | 2004- this is
reasons (at COI013129) : at pages 1-29

of Exhibit TB-
(a) “Three of the aforementioned members... were 2

(COI036641)
to the Second
Affidavit of
Tasha Bertie
(COI036642).
COI013122
CO0I013108
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members who are in a position to physically atffend
meetings and actively participate on the various
committees of the Board as stipulated in the Act...”

(c) “Ms. Alva McCall was first appointed to the Board while
employed by a Statutory Body. However, now that she is
working as a Public Officer in a capacity where decisions
are made that could impact the

Health Services Authority, it would be best that she no

longer serve as a member on the Board...”

It appears from the evidence that the reasons given for
immediate revocation of the membership of the Health Services

Authority Board were insufficient:

i. The Act deals with the possibility of changing
governments through the imposition of term limits for
Board members (Schedule 1 section 1), meaning that
revocation on the basis described at [a] above is
unnecessary. Further, Section 5(5)(1) specifies that the
Leader of the Opposition is entitled to nominate two Board
members. This is not the same as the Leader of the
Opposition being entitled to have two of his or her

preferred members on the Board at all times;

ii. The reason given at [b] above is at odds with the fact
that Dr Joel Stevens was appointed as Chairman of the
Board in May 2019 despite working overseas in
Washington DC (COI1013108);

iii. The removal of five members of the Board appears not
to have been for any of the reasons specified in Schedule
1 section 3. Therefore, this removal appears to be

contrary to the Act.

In general, the revocation of almost all of the members of the

N
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Health Services Authority Board with insufficient justification

gives rise to the following criticisms:

a. The revocation of the membership of the Health
Services Authority Board failed adequately to provide for

independent expertise and oversight of the Board;

b. The policy of revoking the membership of statutory
boards with every new administration fails adequately to
provide for independent expertise and oversight of all

such boards.

RESPONSE

It was Government policy to reinvigorate board
appointments generally. The Health Services Authority
Board (BVIHSA Board) illustrates the flexible approach
taken with that policy, as demonstrated by the re-
appointment of some members of the BVIHSA Board. As set
out in Memo 160/2019 changes were made in an effort to
maintain an effective and well balanced board in furtherance
of the aims of the Act. The Attorney General advised that the
reasons in the Cabinet Paper appeared to be a good basis

for the exercise of the discretion to revoke.

As well as the ex officio members, the following members
were re-appointed:

1. Dr Yvonne Renee Venzen

2. Mrs Kishelle Blaize

The practical effect of this was that the BVIHSA Board was
not revoked on a wholesale basis. Rather, particular BVIHSA
Board members' appointments were revoked for reasons

that were set out in Cabinet Paper.

The reappointment of the existing members was consistent

with achieving a balance of expertise in the new Board.

See Memo

No.160/2019
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While advising that the Cabinet must act in good faith and
reasonably and for the purposes of the Act, the Attorney
General did not advise that the proposed revocation would
be unlawful. To the contrary, the Attorney General advised
in positive terms that the reasons provided in the Cabinet
Paper would appear to be a good basis for the exercise of
the discretion to revoke. Cabinet was entitled to place

reasonable reliance on that advice.

Moreover, there was no reason to suppose that new
members, with the inclusion of some of those who had
previously served or otherwise, could not provide effective
and independent oversight of its management and activities.
Seasoned former members of the Board, Dr Joel Stevens
and Lemuel Smith were appointed. There is no evidence that
any of the appointees are not independent or that they lack
expertise. The resumes of the nominees are exemplary, and
it is not understand from the potential criticism to be
suggested that any nominee is not well-qualified to carry out

the role.

On the issue of availability to attend meetings: Dr Stevens is
a Virgin Islander who visited the Territory very regularly, and
no difficulties were anticipated in his attending meetings.
Historically he has visited the BVI on a monthly basis for
work purposes, so no issues were foreseen in relation to his
attendance as Chairman of the BVIHSA Board. He was not

merely a visitor.

In May 2019 Cabinet approved the appointment of new
members of the Health Services Authority Board. It appears
from the documents that have been disclosed that:

(1) No competency profile was compiled.

(2) None of the board positions were advertised.

(3) There was no independent or transparent process by which

COI013173
COI013179




a suitable pool of candidates was identified.

(4) There was no independent or transparent process by which
proposed candidates were selected.

(5) None of the candidates were interviewed at any stage prior
to appointment.

(6) No due diligence was carried out in respect of any of the
proposed appointees.

(7) No mention was made in the relevant Cabinet paper or
minutes of the fact that Dr Venzen and Mrs Blaize-Cameron’s
appointments were revoked less than a month earlier.

(8) It follows that no reasonable effort was made to identify and
select the most suitable and qualified candidates for

membership of the Health Services Authority Board.

RESPONSE

During successive governments, over many years, it had
not been the practice in the Virgin Islands Government to
advertise vacancies on statutory boards or to hold a formal
interview process (other than for executive posts). The
ministries and departments have invariably applied the

criteria specified in the relevant statute.

Given the small size of the Virgin Islands and of the suitable
pool of possible candidates, desk officers and permanent
secretaries in the ministries and departments have been
used to holding informal discussions both internal and
external to identify willing candidates of appropriate
standing and discussing them with the minister, as did
ministers with their colleagues. Officials researched,
considered and discussed with the minister the known
credentials of possible appointees in the light of the
functions they were to exercise. By these informal means,
officials and ministers sought in good faith to find fit and
proper persons to serve in these capacities on this and
other Boards. All candidates were asked to submit their

CVs prior to the decision of the Cabinet.




It has always lain within the responsibility and power of the
Governor to instigate a change in the standard practice of
public officers and the advice given to ministers on such a
subject. The newly elected and appointed Cabinet was not
then advised by the Attorney General, the Governor or the
Deputy Governor that appointments should be advertised,
and candidates interviewed, or that the long-standing
approach of the public service they inherited, and the
advice to ministers in making such appointments, should
be replaced by a wholly new system or that it was or might
be unlawful.

It was only in May 2020, that the Governor, who was well
aware of the existing practice, suggested a “shift to a more
transparent process” for critical leadership posts such as
the Chairmen of Boards. It is notable that even then, the
Governor did not extend his recommendation to the

appointment of ordinary board members.

The Government fully accepts that the appointments
process requires modernisation and has encouraged
measures to change Government practice by developing a
process of advertising, interviewing, and “ranking”
candidates for the membership of boards. For example,
that process was followed in connection with recent
appointments to the Recovery and Development Agency.
The Cabinet has suggested the publication of cross-
departmental written guidance for public officers in
advising ministers on making such appointments similar
to the UK Cabinet Office’s Governance Code on Public

Appointments.

As stated above, the reappointment of and Dr Yvonne
Renee Venzen and Mrs Kishelle Blaize members was

consistent with achieving a balance of expertise in the new

N
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Board. The Cabinet Paper specifically mentioned that each
of them had served on the BVIHSA Board until 16 May 2019.
No confusion or misapprehension was likely to be caused
by the fact that the Cabinet Paper did not specifically

mention that those appointments had been revoked.

In relation to the May 2019 appointments, it appears from the
documents that have been disclosed that there was no
compliance with the procedures in the Cabinet Handbook.

In particular:

(1) No conflict checks were carried out, and

(2) The procedures set out at paragraph 6.8 of the Handbook

were not followed.

COIl010416

RESPONSE

There is no basis for the assertion that the steps
contemplated by 96.8 of the Cabinet Handbook were
ignored. Candidates are asked, at the time they are
approached to ascertain their willingness to serve and
officials are mindful of the need to avoid such conflicts when
considering the suitability of a candidate.. The Cabinet
Memorandum sets out the information required by the
Handbook and the considerations 6.8 mandates were part
of the informal process of discussion and decision-making

that led to the proposals to the Cabinet.

As is plain from the Cabinet Minute, Cabinet noted that Mr
Lemuel Smith was employed at a private company owned by
the Minister for Health and Social Development, thereby
identifying and considering the potential conflict. No such
conflict was deemed to have existed as a result of the
appointment of Mr. Lemuel Smith. His appointment was on
the basis of his exemplary services rendered on previous
BVIHSA Boards

See HB Page

3271




31 August 2021
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION
OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 237) (THE'ACT")

WRITTEN RESPONSE OF MR SMITH-ABBOTT, ACTING PERMANENT
SECRETARY, MINISTRY FOR NATURAL RESOURCES, LABOUR AND
IMMIGRATION TO WARNING LETTER DATED 24 AUGUST 2021

This is the Written Response of Mr Joseph Smith-Abbott to potential criticisms of him
as set out in Appendix A of the letter dated 24 August 2021 sent to him by Andrew King,

Senior Solicitor to the Territory of the Virgin Islands Commission of Inquiry 2021.

Mr Smith-Abbott took up his role as Acting Permanent Secretary in the Ministry of
Natural Resources, Labour and Immigration on 17 May 2021, which is after the facts

and matters set out in the potential criticisms.

Soclial Security Board

Potential criticism Evidence
1 | In May 2020 the cabinet approved the appointment of new | COI013386
members of the Social Security Board (“the May 2020

Appointments”). It appears from the documents that have

been disclosed that:

(1) No competency profile was compiled.

(2) None of the board positions were advertised.

(3) There was no independent or transparent process by
which a suitable pool of candidates was identified.

(4) There was no independent or transparent process by
which proposed candidates were selected.

(5) None of the candidates were interviewed at any stage
prior to appointment.

(6) No due diligence was carried out in respect of any of the
proposed appointees.

(7) It follows that no effort was made to identify and select
the most suitable and qualified candidates for membership

of the Social Security Board. 147




RESPONSE

During successive governments, over many years, it
had not been the practice in the Virgin Islands
Government to advertise vacancies on statutory
boards or to hold a formal interview process (other
than for executive posts). The ministries and
departments have invariably applied the criteria
specified in the relevant statute. Given the small size
of the Virgin Islands and of the suitable pool of
possible candidates, desk officers and permanent
secretaries in the ministries and departments have
been used to holding informal discussions both
internal and external to identify willing candidates of
appropriate standing and discussing them with the
minister, as did ministers with their colleagues.
Officials researched, considered and discussed with
the minister the known credentials of possible
appointees in the light of the functions they were to
exercise. By these informal means, officials and
ministers sought in good faith to find fit and proper
persons to serve in these capacities on this and other
Boards. All candidates were asked to submit their CVs

prior to the decision of the Cabinet.

In relation to the May 2020 Appointments, it appears from
the documents that have been disclosed that there was no
compliance with the procedures in the Cabinet Handbook.
In particular:

(1) No conflict checks were carried out on potential
appointees

(2) Some of the appointees were relatives of Cabinet

CO0I1003244
COI013380
COI013386
COI010416
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Members but these relationships were not described in the
cabinet papers and on at least one occasion the relevant
cabinet member did not excuse himself when the

nomination was being considered (see below).

RESPONSE

All efforts are made in the selection process to avoid
any potential conflicts in the persons selected for these

roles.

The reference to a Cabinet Minister not excusing

himself is not particularized.

The criticisms in (1) and (2) above also apply to the COI009054
appointment of Jeanette Scatliffe-Boynes. COI009055
RESPONSE

Ms Scatliffe-Boynes has been Deputy Director of the
SSB since 1992.

There was an interview process prior to the
recommendation of Ms Scatliffe-Boynes as acting
director. Ms Scatliffe-Boynes, Mr Roy Barry and Ms
Michelle Todman-Smith were all interviewed, and Ms

Scatliffe-Boynes succeeded in that process.

The SSB Board made the recommendation to the
Minister to have Ms Scatliffe-Boynes take an ‘'acting’
role, and the former director then proceeded to go on

pre-retirement leave.

The recommendation was accepted by the Minister,
and Ms Scatliffe-Boynes' name was forwarded to
Cabinet and once approved, it moved on to the House

of Assembly for ratification/negative resolution.
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Ms Scatliffe-Boynes has been the Deputy Director for
many years, she had the experience and was
educationally competent to hold the post. Given that
experience, the suggestion that she might not be a fit
and proper person is unrealistic. Similarly, given Ms
Scatliffe-Boynes' role as Deputy Director, the criticism

about conflict checking appears to be misplaced.

Again, the reference to a Cabinet Minister not excusing

himself is not particularized.

4 September 2021
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION
OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 237) (THE 'ACT’)

WRITTEN RESPONSE OF HONOURABLE VINCENT O WHEATLEY, MINISTER
FOR NATURAL RESOURCES, LABOUR AND IMMIGRATION TO WARNING
LETTER DATED 24 AUGUST 2021

This is the Written Response of Honourable Vincent O Wheatley to potential criticisms

of him as set out in Appendix A of the letter dated 24 August 2021 sent to him by Andrew

King, Senior Solicitor to the Territory of the Virgin Islands Commission of Inquiry 2021.

Social Security Board

Potential criticism Evidence

1 | In May 2020 the cabinet approved the appointment of new | COI013386
members of the Social Security Board (“the May 2020
Appointments”). It appears from the documents that have
been disclosed that:

(1) No competency profile was compiled.

(2) None of the board positions were advertised.

(3) There was no independent or transparent process by
which a suitable pool of candidates was identified.

(4) There was no independent or transparent process by
which proposed candidates were selected.

(5) None of the candidates were interviewed at any stage
prior to appointment.

(6) No due diligence was carried out in respect of any of the
proposed appointees.

(7) It follows that no effort was made to identify and select
the most suitable and qualified candidates for membership

of the Social Security Board.

RESPONSE

During successive governments, over many years, it
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had not been the practice in the Virgin Islands
Government to advertise vacancies on statutory boards
or to hold a formal interview process (other than for
executive posts). The ministries and departments have
invariably applied the criteria specified in the relevant
statute. Given the small size of the Virgin Islands and of
the suitable pool of possible candidates, desk officers
and permanent secretaries in the ministries and
departments have been used to holding informal
discussions both internal and external to identify
willing candidates of appropriate standing and
discussing them with the minister, as did ministers with
their colleagues. Officials researched, considered and
discussed with the minister the known credentials of
possible appointees in the light of the functions they
were to exercise. By these informal means, officials and
ministers sought in good faith to find fit and proper
persons to serve in these capacities on this and other
Boards. All candidates were asked to submit their CVs

prior to the decision of the Cabinet.

It has always lain within the responsibility and power
of the Governor to instigate a change in the standard
practice of public officers and the advice given to
ministers on such a subject. The newly elected and
appointed Cabinet was not during that time advised
by the Attorney General, the Governor or the Deputy
Governor that the long-standing approach of the
public service they inherited, and the advice to
ministers in making such appointments, should be
replaced by a wholly new system or that it was or

might be unlawful.

It was only in May 2020, that the Governor, who was
well aware of the existing practice, suggested a “shift

to a more transparent process” for critical leadership
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posts such as the Chairmen of Boards. It is notable
that even then, the Governor did not extend his
recommendation to the appointment of ordinary

board members.

The Government fully accepts that the appointments
process requires modernisation and has encouraged
measures to change Government practice by
developing a process of advertising, interviewing, and
“ranking” candidates for the membership of boards.
The Honourable Minister Wheatley intends to put such
a structure in place. The Cabinet has suggested the
publication of cross-departmental written guidance
for public officers in advising ministers on making
such appointments similar to the UK Cabinet Office’s

Governance Code on Public Appointments.

In relation to the May 2020 Appointments, it appears from
the documents that have been disclosed that there was no
compliance with the procedures in the Cabinet Handbook.
In particular:

(1) No conflict checks were carried out on potential
appointees

(2) Some of the appointees were relatives of Cabinet
Members but these relationships were not described in the
cabinet papers and on at least one occasion the relevant
cabinet member did not excuse himself when the

nomination was being considered (see below).

CO0I1003244
COI1013380
COI013386

COI010416
(Cabinet
Handbook)

RESPONSE
All efforts are made in the selection process to avoid
any potential conflicts in the persons selected for these

roles.

The reference to a Cabinet Minister not excusing

himself is not particularized. We do not understand
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there to be any evidence to suggest that the
Honourable Minister Wheatley ought to have excused

himself.

In December 2020, Cabinet removed the Director of the
SSB, Antoinette Skelton and appointed Mrs Jeanette
Scatliffe-Boynes as Director for a period of 18 months. It
appears from the evidence that a) the appointment was not
subject to a negative resolution of the Legislative Council
and b) no steps were taken to ascertain whether Mrs
Skelton was a “fit and proper person”. The appointment was

therefore made in breach of Section 7 of the Ordinance.

COI009054
HB page 3197

COI009055
HB page 3201

Social Security

Ordinance

RESPONSE

This potential criticism is not understood: Ms Skelton
became the director of the Social Security Board in
1990.

The criticisms in (1) and (2) above also apply to the

appointment of Jeanette Scatliffe-Boynes.

COI009054
HB page 3197

COI009055
HB page 3201

RESPONSE
Ms Scatliffe-Boynes has been Deputy Director of the
SSB since 1992.

There was an interview process prior to the
recommendation of Ms Scatliffe-Boynes as acting
director. Ms Scatliffe-Boynes, Mr Roy Barry and Ms

Michelle Todman-Smith were all interviewed, and Ms
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Scatliffe-Boynes succeeded in that process.

The SSB Board made the recommendation to the
Minister to have Ms Scatliffe-Boynes take an 'acting’
role, and the former director then proceeded to go on

pre-retirement leave.

The recommendation was accepted by the Minister, and
Ms Scatliffe-Boynes' name was forwarded to Cabinet
and once approved, it moved on to the House of

Assembly for ratification/negative resolution.

Ms Scatliffe-Boynes has been the Deputy Director for
many years, she had the experience and was
educationally competent to hold the post. Given that
experience, the suggestion that she might not be a fit
and proper person is unrealistic. Similarly, given Ms
Scatliffe-Boynes' role as Deputy Director, the criticism

about conflict checking appears to be misplaced.

Again, the reference to a Cabinet Minister not excusing
himself is not particularized. We do not understand
there to be any evidence to suggest that the
Honourable Minister Wheatley ought to have excused

himself.

In May 2020, Patsy Lake (representing employers), Dereck
Marshall (representing employees) and Lyra George
(representing employees) were appointed to the SSB but
there is no indication in the papers that the Minister
consulted on the appointments as required by paragraphs 2

and 3 of the Schedule to the Ordinance.

COI003244
HB page 3189

COI1013380
HB page 3195

COI013386
HB page 3187

Social Security

155



Ordinance

RESPONSE

The Attorney General reviewed the draft Cabinet Papers

and discerned no adverse legal implications.

In May 2020, Pasty Lake was appointed Deputy Chairman
but there is no indication that the Minister attempted to
agree her appointment with the Leader of the Opposition.
This would appear to be a breach of paragraph 4 of the

Schedule to the Ordinance.

COI003244
HB page 3189

COI013380
HB page 3195

COI013386
HB page 3187

Social Security

Ordinance

RESPONSE

The Attorney General reviewed the draft Cabinet Papers
and did not so advise or discern any adverse legal

implications.

See HB page
3189

31 August 2021
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION
OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 237) (THE'ACT')

WRITTEN RESPONSE OF DR O'NEAL-MORETON, PERMANENT
SECRETARY, PREMIER'S OFFICE TO WARNING LETTER DATED 24
AUGUST 2021

This is the Written Response of Dr Carolyn O'Neal-Moreton to potential criticisms of her
as setout in Appendix A of the letter dated 24 August 2021 sent to her by Andrew King,

Senior Solicitor to the Territory of the Virgin Islands Commission of Inquiry 2021.

Dr O'Neal-Morton took up her role as Permanent Secretary in the Premier's Office in

March 2020, which is after the facts and matters set out in the potential criticisms.

BVI Electricity Corporation

Potential criticism Evidence
1 | On 25th March 2019' the membership of the Board of the | COI003026

BVI Electricity Corporation was revoked by Cabinet CO0I002900

decision, effective on 22nd April 2019. COI003103

On 7th November 2019, save for the position of Chair, the | COI003238
cabinet approved the appointment of new members of the | COI011009
BVI Electricity Corporation Board. It appears from the COI010416
evidence that:

(1) No competency profile was compiled.

(2) None of the Board positions were advertised.

(3) There was no independent or transparent process by
which a suitable pool of candidates was identified.

(4) There was no independent or transparent process by
which proposed candidates were selected.

(5) None of the candidates were interviewed at any stage
prior to appointment.

(6) No due diligence was carried out in respect of any of the

1 Date take from CO1002823 157



proposed appointees.

(7) None of the candidates appear to have been asked to
submit their resumes/CVs prior to the Cabinet meeting of
the 7th November 2019 at which these individuals were
identified and the Cabinet was asked to approve their
appointment.

(8) No fit and proper test was applied.

(9) It follows that no effort was made to identify and select
the most suitable and qualified candidates for membership
of the BVI Electricity Corporation Board.

Moreover, it appears from the documents that have been
disclosed that there was no compliance with the
procedures in the Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook were

not followed.

RESPONSE

During successive governments, over many years, it
had not been the practice in the Virgin Islands
Government to advertise vacancies on statutory
boards or to hold a formal interviewprocess (otherthan
for executive posts). The ministries and departments
have invariably applied the criteria specified in the
relevant statute. Given the small size of the Virgin
Islands and of the suitable pool of possible candidates,
desk officers and permanent secretaries in the
ministries and departments have been used to holding
informal discussions both internal and external to
identify willing candidates of appropriate standing and
discussing them with the minister, as did ministers with
their colleagues. Officials researched, considered and
discussed with the minister the known credentials of
possible appointees in the light of the functions they

were to exercise. By these informal means, officials
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and ministers sought in good faith to find fit and proper
persons to serve in these capacities on this and other
Boards. All candidates were asked to submit their CVs

prior to the decision of the Cabinet.

There is no basis for the assertion that the steps
contemplated by Y6.8 of the Cabinet Handbook were
ignored. Candidates are asked, at the time they are
approached to ascertain their willingness to serve, if
they might have any conflict of interest, and officials
are mindful of the need to avoid such conflicts when
considering the suitability of a candidate. The Cabinet
Memorandum sets out the information required by the
Handbook and the considerations 6.8 mandates were
part of the informal process of discussion and
decision- making that led to the proposals to the
Cabinet.

A position on the Board became vacant following the death
of a member. On 18th May 2020, Violet de Castro was
recommended to the Cabinet for appointment. At a
Cabinet meeting on 3 June 2020, the Cabinet approved
Ms de Castro’s appointment effective from 25t May 2020.
The criticisms at 2 above apply equally to this

appointment.

COI003291
COI002952
COI003195

RESPONSE

Reference is made to the Dr O'Neal Morton’s earlier

response.
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BVI Tourist Board

Potential criticism Evidence

On March 27th 2019, Cabinet decided to revoke the entire | COI002895C0OI00
membership of the BVI Tourist Board (save for ex officio 3044

members) with immediate effect. COI003190

In July 2019, a new board membership was recommended | COI009723

to Cabinet to come into effect on August 1st 2019. It COl010416

appears from the evidence that:

(1) No competency profile was compiled.

(2) None of the Board positions were advertised.

(3) There was no independent or transparent process by
which a suitable pool of candidates was identified.

(4) There was no independent or transparent process by
which proposed candidates were selected.

(5) None of the candidates were interviewed at any stage
prior to appointment.

(6) No due diligence was carried out in respect of any of the
proposed appointees.

(7) No fit and proper test was applied.

(8) None of the candidates had been asked to submit their
resumes/CVs prior to the Cabinet in July 2019 at which
these individuals were identified and the Cabinet was asked
to approve their appointment.

(9) I follows that no effort was made to identify and select
the most suitable and qualified candidates for membership
of the BVI Tourist board.

Moreover, It appears from the documents that have been
disclosed that there was no compliance with the procedures
in the Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook were
not followed.

RESPONSE

Reference is made to the Dr O'Neal Moreton’s earlier
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responses.

BVI Airports Authority

Potential criticism Evidence

In April 2019, all of the previous members of the BVIAA COI013151
Board (apart from ex-officio members) resigned. On 23 May | COI013156
2019, Cabinet decided to appoint new members of the COI037053
BVIAA Board. It appears from the evidence that: COI010416

(1) None of the board positions had been advertised.

(2) There was no process by which a suitable pool of
candidates were identified.

(3) There was no process by which proposed candidates
were identified.

(4) None of the candidates were interviewed at any stage
prior to appointment.

(5) No due diligence was carried out in respect of any of the
proposed appointees.

(6) Some of the candidates failed to submit CVs/resumes
prior to their proposed membership.

(7) It follows that no effort was made to identify and select
themost suitable and qualified candidates for membership
of theBoard.

Moreover, it appears from the documents that have been
disclosed that there was no compliance with the
procedures in the Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook were
not followed.

RESPONSE

Please see earlier responses on the long-standing
approach and practice of the public service and
successive governments in appointing members of

statutory boards.
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BVI Ports Authority

Potential criticism Evidence
On March 27th 2019, Cabinet decided to revoke the entire | COI002932
membership of the BVI Ports Authority board (save for ex CO0I002965
officio members) with immediate effect at the instigation of | COI002976
the Premier. COI003003
In May 2019, prospective members of the BVI Port COI003312
Authority Board were contacted to be informed that they COI002955
had been nominated for membership of the Board.

It appears from the evidence that:

(1) No competency profile was compiled. COI010416

(2) None of the board positions were advertised.

(3) There was no independent or transparent process by
which a suitable pool of candidates was identified.

(4) There was no independent or transparent process by
which proposed candidates were selected.

(5) None of the candidates were interviewed at any stage
prior to appointment.

(6) No due diligence was carried out in respect of any of the
proposed appointees.

(7) No fit and proper test was applied

(8) None of the candidates had been asked to submit their
resumes/CVs prior to the Cabinet meeting of the 6th May
2019 at which these individuals were identified and the
Cabinet was asked to approve their appointment.

(9) I follows that no effort was made to identify and select
the most suitable and qualified candidates for membership
of the BVI Port Authority board.

Moreover, It appears from the documents that have been
disclosed that there was no compliance with the procedures
in the Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook were
not followed.
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RESPONSE

Reference is made to the earlier responses on these

matters.

Telecommunications Regulatory Commission (“TRC”)

Potential criticism Evidence

On 5 February 2020, the cabinet decided that a) Mr Vance | COI009754

Lewis be appointed as Commissioner and Chairman of the | COI009758

TRC for a period of 3 years with effect from 1 February Paragraph 7(c) of
2020 and b) Mr Vincent Wattley be appointed as COIl036644
Commissioner and Deputy Chairman of the Board, also for | Section 7,

a period of 3 years with effect from 1 February 2020. It Telecommunicati

appears from the documents that have been disclosed that:
(1) No competency profile was compiled for either nominee.
(2) The positions were not advertised.

(3) There was no independent or transparent process by
which a suitable pool of candidates was identified.

(4) There was no independent or transparent process by
which proposed candidates were selected.

(5) None of the candidates were interviewed at any stage
prior to appointment.

(6) No due diligence was carried out in respect of any of the
proposed appointees.

(7) None of the candidates appear to have been asked to
submit their resumes/CVs prior to the Cabinet meeting of 5
February 2020 at which these individuals were identified
and the Cabinet was asked to approve their appointment.
(8) No fit and proper test was applied.

(9) No steps were taken to establish that Mr Lewis or Mr
Wattley were not disqualified for appointment under section.
7(5) of the Telecommunications Act 2006 despite this
apparently being standard practice and despite legal advice
to this effect.

(10) Accordingly, it appears from the evidence that (1) no

effort was made to identify and select the most suitable and

ons Act 2006.
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qualified candidates as commissioners of the TRC; and (2)
the appointments were ultra vires the Telecommunications
Act 2006.

RESPONSE

Reference is made to earlier responses about the
informal processes used to identify suitable
candidates. Both Mr Lewis and Mr Wattley were
consulted about the terms of section 7(5) of the
Telecommunications Act 2006 and made the necessary
statutory declarations. Their appointments were not

ultra vires the Act.

A copy of Mr Lewis's statutory declaration is enclosed.
A search is underway for a copy of Mr Wattley's
statutory declaration, and this will be provided to the
COI Teamif found.

In relation to the appointment of Mr Lewis and Mr Wattley,
it appears from the documents that have beendisclosed
that there was no compliance with the procedures in the
Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook were
not followed.

COIo10416

RESPONSE

Reference is made to earlier responses. Both were
consulted about any possible conflicts of interest and
there is no basis for the assertion that there was “no
compliance” with the Cabinet Handbook requirements
for the submission of candidates for statutory board
appointments to the Cabinet.

On 16 February 2020, the cabinet decided that a) Ms
Joycelyn Murraine and b) Mr Bevis Sylvester be appointed

as Commissioners for a period of 2 years commencing 20

COI009750

COI013540
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February 2020. The criticisms in 1 and 2 above apply

equally to these appointments.

RESPONSE

Reference is made to earlier responses.

Mr. Sylvester is known for his very successful regional
management of Delta Petroleum (Caribbean) Limited
over many years, building it up to one of the leading
locally run businesses in the Virgin Islands with
operations in Montserrat, St Kitts, Nevis and Anguilla.
Heis well qualified to serve onthe Telecommunications

Regulatory Commission.

Ms Murraine is well qualified for her role on the
Commission. She was a senior figure in the Virgin
Islands Banking Industry, having been the Managing
Director of Scotia Bank and a director of the Bank of

Asia. She possesses proven leadership abilities.

4 September 2021
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION
OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 237) (THE 'ACT")

WRITTEN RESPONSE OF THE HONOURABLE ANDREW FAHIE, PREMIER AND
MINISTER OF FINANCE TO WARNING LETTER DATED 24 AUGUST 2021

This is the Written Response of Honourable Andrew Fahie to potential criticisms of him
as set out in Appendix A of the letter dated 24 August 2021 sent to him by Andrew King,

Senior Solicitor to the Territory of the Virgin Islands Commission of Inquiry 2021.

BVI Electricity Corporation

1 | On 25 March 2019 the membership of the Board of the BVI C0I1002823,

Electricity Corporation was revoked by Cabinet decision, COI002954,
effective on 22 April 2019. COI002959,

COI003007,
The justification for the revocation was as follows: “The CO0I1013074,

British Virgin Islands Electricity Corporation has achieved its | COI003105
goal of completing Phase V Development and divesting to
renewable sources of energy. The Government now has a
new mandate which necessitates revamping the Board
membership coupled with a new strategic goal of ensuring
that there is adequate and consistent supply of electricity for
homes and business 24/7. Cabinet Members are asked to
consider and concur with the decision sought” and a broader
policy set out in the following terms by the Premier; “a new
government has assumed office with a new mandate, and as
a result, he has decided to reassess the membership of all
Boards in a manner that will allow the mandate given by the
people to be expedited in a transparent and accountable
manner. Furthermore, the Premier stated that he would be
recommending a policy that the membership on Boards
would extend for the duration of the Administration’s term in
office".




It appears from the evidence that:

(1) The reasons given for immediate revocation of the
membership of the BVI Electricity Board were insufficient.

(2) There was insufficient or no regard given to the
application of section 4 (b) of the BVI Electricity
Ordinance, 1978 (Act No. 7 of 1978) , namely, that
appointments should be made “having taken into account
the desirability of such interests as are affected by the
Corporation’s activities being represented”.

(3) The revocation of the membership of the BVI Electricity
Board failed to adequately provide for independent
expertise and oversight of the Board.

(4) The policy of revoking the membership of statutory boards
with every new administration fails to adequately provide
for independent expertise and oversight of all such
boards.

The decision to replace all of the members of the Board
failed adequately to take into account legal advice
indicating that the policy of replacing the membership of
statutory boards with every new administration may be

unconstitutional.

RESPONSE

There was nothing to stop the Cabinet from adopting the
policy. It was common practice on the assumption of
office of a new government for some or all the
membership of statutory boards to be changed. The legal
advice was couched in equivocal terms and referred to a
risk of conflict with the constitution. In any event, the
revocation was not carried out in a discriminatory
manner.  Consistent  with its  programme  of
comprehensive modernisation and reform, the new
Government wanted to make radical changes to ensure
greater coherence and cooperation between the Boards

in related sectors and that the exercise of the functions of

Memo

103/2019 at

14,5
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the BVI Electricity Board was reinvigorated and pursued
with greater urgency by the inclusion of “new, innovative
and progressive minded members” including young
persons. The policy envisaged the possible
reappointment of some of the existing members in the
interests of achieving a balance of expertise in the new
Board. While advising that the Cabinet must act in good
faith and rationally in the light of the statutory purpose,
the Attorney General did not advise that the proposed
revocation would be unlawful based on that policy. The
Cabinet was not advised that Section 4 (b) of the BVI
Electricity Ordinance, 1978 (Act No. 7 of 1978) was
relevant to its considerations. In any event, it was not
relevant to the revocation of the appointments.
Furthermore, there was no reason to suppose that new
members, with the inclusion of some of those who had
previously served or otherwise, could not provide
effective and independent oversight of its management
and activities. Indeed, that is precisely what they have
done.

Memo
110/2019

On 7 November 2019, save for the position of Chair, thecabinet
approved the appointment of new members of theBVI Electricity
Corporation Board. It appears from the evidence that:
(1) No competency profile was compiled.
(2) None of the Board positions were advertised.
(3)  There was no independent or transparent process by
which a suitable pool of candidates was identified.
(4) There was no independent or transparent process by
which proposed candidates were selected.
(5) None of the candidates were interviewed at any stage
prior to appointment.
(6) No due diligence was carried out in respect of any of the
proposed appointees. None of the candidates appear to have

been asked to submit their resumes/CVs prior to the Cabinet

meeting of the7 November 2019 at which these individuals

COI1003026
C0OI1002900
COI003103
COI1003238
COI1011009
COI010416
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were identifiedand the Cabinet was asked to approve their
appointment.

(7) No fit and proper test was applied.

(8) It follows that no effort was made to identify and select
themost suitable and qualified candidates for membership of

theBVI Electricity Corporation Board.

Moreover, it appears from the documents that have been
disclosed that there was no compliance with the procedures

in the Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook werenot

followed.

RESPONSE

During successive governments, over many years, it had
not been the practice in the Virgin Islands Government to
advertise vacancies on statutory boards or to hold a
formal interview process (other than for executive posts).
The ministries and departments have invariably applied
the criteria specified in the relevant statute. Given the
small size of the Virgin Islands and of the suitable pool of
possible candidates, desk officers and permanent
secretaries in the ministries and departments have been
used to holding informal discussions both internal and
external to identify willing candidates of appropriate
standing and discussing them with the minister, as did
ministers with their colleagues. Officials researched,
considered and discussed with the minister the known
credentials of possible appointees in the light of the
functions they were to exercise. By these informal means,
officials and ministers sought in good faith to find fit and
proper persons to serve in these capacities on this and
other Boards. All candidates were asked to submit their

CVs prior to the decision of the Cabinet.
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There is no basis for the assertion that the steps
contemplated by 6.8 of the Cabinet Handbook were
ignored. Candidates are asked, at the time they are
approached to ascertain their willingness to serve, if they
might have any conflict of interest, and officials are
mindful of the need to avoid such conflicts when
considering the suitability of a candidate. The Cabinet
Memorandum sets out the information required by the
Handbook and the considerations 6.8 mandates were
part of the informal process of discussion and decision-
making that led to the proposals to the Cabinet.

It has always lain within the responsibility and power of
the Governor to instigate a change in the standard
practice of public officers and the advice given to
ministers on this subject. The newly elected and
appointed Cabinet was not then (in March and April 2019)
advised by the Attorney General, the Governor or the
Deputy Governor that all appointments should be
advertised, and candidates interviewed, or that the long-
standing approach of the public service they inherited,
and the advice to ministers in making such appointments,
should be replaced by a wholly new system, or that it was

or might be unlawful.

It was only in May 2020, that the Governor, who was well
aware of the existing practice, suggested a “shift to a
more transparent process” for critical leadership posts
such as the Chairmen of Boards. It is notable that even
then, the Governor did not extend his recommendation to

the appointment of ordinary board members.

As the Premier has explained in his evidence before the
Commissioner, the Government fully accepts that the
appointments process requires modernisation and has

encouraged measures to change Government practice by
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developing a properly recorded process of advertising,
interviewing, and “ranking” candidates for the
membership of boards. For example, that process was
followed in connection with recent appointments to the
Recovery and Development Agency. The Cabinet has
suggested the publication of cross-departmental written
guidance for public officers in advising ministers on
making such appointments similar to the UK Cabinet

Office’s Governance Code on Public Appointments.

A position on the Board became vacant following the death of | COI003291,
a member. On 18 May 2020, Violet de Castro was COI1002952,
recommended to the Cabinet for appointment. At a Cabinet COI003195
meeting on 3 June 2020, the Cabinet approved Ms de
Castro’s appointment effective from 25 May 2020. The
criticisms at 2 above apply equally to this appointment.
It is understood that Ms Violet De Castro is your aunt. COI003291,
(1) In proposing Ms Violet De Castro and in her subsequent | COI002952,
appointment to the BVI Electricity Corporation Board you COI003195

failed formally to declare your association with her and failed
formally to bring to the attention of the Cabinet a potential
conflict of interest.

(2) Furthermore, you failed to seek legal advice as to the
potential conflict of interest arising.

It follows from (1) and (2) that deliberations and decision-
making within Cabinet were not fully informed in respect of

the appointment of these individuals.

RESPONSE

Ms Violet De Castro is neither the Premier’'s Aunt nor in
any relation to him or his family. She had a long and
distinguished career in the public service, specializing in
accounting and administration, and is eminently qualified
to fulfill the role to which she was appointed. She replaced
the brother of the former Minister of Health in the previous
Government, the late Mr. Oliver Skelton.
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BVI Tourist Board

Potential criticism Evidence
On March 27 2019, Cabinet decided to revoke the entire COI003463,
membership of the BVI Tourist Board (save for ex officio COI003179,
members) with immediate effect. COI003358,
COI002895
The justification for the revocation was as follows: “a new COI003105

government has assumed office with a new mandate, and as
a result, he has decided to reassess the membership of all
Boards in a manner that will allow the mandate given by the
people to be expedited in a transparent and accountable
manner. Furthermore, the Premier stated that he would be
recommending a policy that the membership on Boards
would extend for the duration of the Administration’s term in

office”.

A further reason given for revocation was “to allow for the
right mix of new innovative and progressive minded members
to be appointed that would include representation of youths
on each board”.

It appears from the evidence that:

(1) The reasons given for immediate revocation of the
membership of the BVI Tourist Board were insufficient
and contrary to advice given by the Attorney General.

(2) The revocation of the membership of the BVI Tourist
Board failed to adequately provide for independent
expertise and oversight of the Board.

(3) The policy of revoking the membership of statutory boards
with every new administration fails to adequately
provide for independent expertise and oversight of
all suchboards.

(4) The decision to replace all of the members of the Board
failed adequately to take into account legal advice
indicating that the policy of replacing the membership of

—




statutory boards with every new administration may be

unconstitutional.

RESPONSE

The policy pursued by the Cabinet of renewing the
membership of the statutory boards after the new
government had come in was a perfectly good and lawful
reason for revocation of the board of the BVITB. The
Attorney General did not advise otherwise. He advised
that it would be “better” to give individual reasons and the
Cabinet should do so if it wished to be “consistent with
public administration” (sic). When asked if there were
precedents for legal challenge and if individuals would
have legal recourse for being removed, he replied,
“anyone could go to court whether they had legal
recourse or not.” His advice was at best equivocal. The
Cabinet took the view that the advantages of the policy of
renewing and reinvigorating the membership of this and
other boards, which nevertheless envisaged the
possibility of reappointment of some of the existing
members if needed in the interests of achieving a balance
of experience, outweighed the legal risks. It is a non-
sequitur to assert that the revocation of the existing board
meant that the new board could not exercise independent
expertise and effective oversight of the Tourist Board’s
activities, as indeed they have done since their
appointment. The Attorney General’'s advice on the
constitutionality of the policy was also equivocal and in
any event the revocation was not discriminatory or

unconstitutional.
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In July 2019, a new board membership was recommended

toCabinet to come into effect on August 15t 2019. It

appears from the evidence that:

(1) No competency profile was compiled.

(2) None of the Board positions were advertised.

(3) There was no independent or transparent process

bywhich a suitable pool of candidates was identified.

(4) There was no independent or transparent process

bywhich proposed candidates were selected.

(5) None of the candidates were interviewed at any

stageprior to appointment.

(6) No due diligence was carried out in respect of any of

theproposed appointees.

(7) No fit and proper test was applied.

(8) None of the candidates had been asked to submit their

resumes/CVs prior to the Cabinet in July 2019 at which

theseindividuals were identified and the Cabinet was

asked to approve their appointment.

(9) It follows that no effort was made to identify and select
the most suitable and qualified candidates for

membership of theBVI Tourist board.

Moreover, It appears from the documents that have been
disclosed that there was no compliance with the
proceduresin the Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook were

not followed.

You have stated in evidence that Bevis Sylvester is a good
friend.

(1) In proposing Bevis Sylvester and in his subsequent
appointment to the BVI Tourist Board you failed formally to
declare your association with him and failed formally to
bring to the attention of the Cabinet a potential conflict of

interest.

COI1002895,
COI1003044,
C0OI1003190,
COI1009723
COI010416
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(2) Furthermore, you failed to seek legal advice as to any
potential conflicts of interest.

(3) It follows from (1) and (2) that deliberations and
decision-making within Cabinet were not fully informed in

respect of the appointment of this individual.

RESPONSE

Reference is made to the Premier’s earlier responses.

(cont)

You have stated in evidence that Bevis Sylvester is a good
friend.

(1) In proposing Bevis Sylvester and in his subsequent
appointment to the BVI Tourist Board you failed formally to
declare your association with him and failed formally to
bring to the attention of the Cabinet a potential conflict of
interest.

(2) Furthermore, you failed to seek legal advice as to any
potential conflicts of interest.

(3) It follows from (1) and (2) that deliberations and
decision-making within Cabinet were not fully informed in

respect of the appointment of this individual.

Day
transcript,

pages 209-

215

RESPONSE

The evidence given by the Premier has been
misunderstood. The Premier gave evidence to the
Commissioner that Mr. Bevis Sylvester was a good
friend in the same way (as a leading politician) that
“everyoneis my good friend”. Properly understood, the
Premier was indicating that he had no special
relationship with Mr. Sylvester that would give rise to

an obligation to declare an association with him.

For the avoidance of doubt, many years ago, Mr.
Sylvester was a pupil at the school of which the Premier

was Assistant Principal, but the Premier did not teach
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him. While, in common with many people and with local
politicians of all parties, the Premier knew Mr.
Sylvester’s family, who were very well known and
respected in the community, he only infrequently meets
him, invariably at public functions and events such as
his father’s funeral, which both the Premier and the

Leader of the Opposition attended.

However, Mr. Sylvester is known for his very
successful regional management of Delta Petroleum
(Caribbean) Limited over many years, building it up to
one of the leading locally run businesses in the Virgin
Islands with operations in Montserrat, St Kitts, Nevis
and Anguilla. He and the company are active in
providing support to community causes. He is well

qualified to serve on the BVI Tourist Board.

Finally, while the Premier would not rule out the need
for such a disclosure in an appropriate case, the
Cabinet Handbook does not mention friends in
describing those relationships that give rise to an
obligation on a Cabinet member to declare it or to

recuse himself.
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BVI Airports Authority

Potential criticism Evidence

In April 2019, all of the previous members of the BVIAA COI013151
Board (apart from ex-officio members) resigned. On 23 May | COI013156
2019, Cabinet decided to appoint new members of the BVIAA | COI037053
Board. It appears from the evidence that: COI010416

(1) None of the board positions had been advertised.

(2) There was no process by which a suitable pool of
candidates were identified.

(3) There was no process by which proposed candidates
were identified.

(4) None of the candidates were interviewed at any stage
prior to appointment.

(5) No due diligence was carried out in respect of any of the
proposed appointees.

(6) Some of the candidates failed to submit CVs/resumes

(7) prior to their proposed membership.

(8) It follows that no effort was made to identify and select the
most suitable and qualified candidates for membership of
theBoard.

Moreover, it appears from the documents that have been
disclosed that there was no compliance with the proceduresin
the Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook werenot

followed.

RESPONSE

Please see earlier responses on the long-standing
approach and practice of the public service and
successive governments in appointing members of

statutory boards.
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It appears from the evidence that Nathaniel Isaac was
appointed to the Board retroactively. The fact that Mr Isaac
acted as a Board member and was able to exert influence
without being properly appointed in accordance with the
relevant legislation is inconsistent with the principles of good

governance.

COI1013582
COI1013583
COI013584

RESPONSE

Mr Isaac was the Chairman of the BVI Ports Authority. In
the implementation of the Government’s policy to renew
the membership and ensure greater coordination and
effectiveness in the operation of boards in related
spheres of activity, it was intended, where appropriate,
that the Chairmen of the BVIPA, BVIAA and BVITA should
sit as members of each other’s boards. In preparing the
submission to the Cabinet for its meeting of 23 May 2019,
Mr Isaac was, by oversight, left off the list of

recommended candidates.

However, the status of Mr. Isaac prior to his appointment
was well known to the Board. There is no evidence that he
voted or “exerted influence” inappropriately over the
Board, which is responsible for ensuring the propriety of
its own procedures. His appointment was made on 7
January 2021.

You have stated in evidence that Patsy Lake and the
Chairman of the PSC are both your first cousins, and that
Bevis Sylvester is a good friend.

(1) In proposing these individuals and in their subsequent
appointment to the BVIAA Board, you failed formally to
declare your association with them and failed formally to
bring to the attention of the Cabinet a potential conflict of
interest.

(2) Furthermore, you failed to seek legal advice as to the

onflict of interest arising.

Day 6
transcript,
pages 209-
215
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(3) It follows from (1) and (2) that deliberations and decision-
making within Cabinet were not fully informed in respect of

the appointment of these individuals.

RESPONSE

As to Mr. Sylvester, reference is made to the earlier

response.

Mrs. Patsy Lake is a respected, successful, and
celebrated businesswoman in the Virgin Islands who has
been much lauded for her contribution to the
development and community life of the Territory. In 2015,
she was the official “honoree” (nominated by the then
Government) of the Emancipation Festival. The former
Premier, Dr Orlando Smith, attended her 70th birthday
party in 2015, and politicians of all parties, the Deputy
Governor, as well as the then Financial Secretary,
attended her 75th birthday party in 2020.

Her relationship as a first cousin of the Premier was and
is a widely known fact of which the Cabinet was perfectly
well aware. The Cabinet Handbook at 12.23 and 2.24
does not specify who is “immediate family” or “a close
relative” for the purposes of giving rise to an obligation to
declare. He was not advised at the time by the then
permanent secretary, the Cabinet Secretary, or by the
Attorney General to declare an interest. Consistently with
section 49 (3) of the Constitution, it is doubted that the
Premier may excuse himself from attendance at a Cabinet

meeting.

Further, the Cabinet Handbook does not prescribe or
advise taking legal advice when a member of the Cabinet




considers that he might have to declare an interest.
However, ministers have suggested that the Cabinet
Office should include a Propriety and Ethics Unit to
develop written guidance and policies and to advise

ministers on such matters.
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BVI Ports Authority

Potential criticism Evidence
On March 27th 2019, Cabinet decided to revoke the entire COI1013074,
membership of the BVI Ports Authority board (save for ex C0I003003,
officio members) with immediate effect at the instigation of COI013074
the Premier. COI003312
COI003105

The justification for the revocation was as follows: “a new
government has assumed office with a new mandate, and as
a result, [the Premier] has decided to reassess the
membership of all Boards in a manner that will allow the
mandate given by the people to be expedited in a transparent
and accountable manner. Furthermore, the Premier stated
that he would be recommending a policy that the membership
on Boards would extend for the duration of the

Administration’s term in office” 6.

It appears from the evidence that:

(1) The reasons given for immediate revocation of the
membership of the BVI Port Authority Board were
insufficient.

(2) There was insufficient or no regard given to the
application of the First Schedule of The Ports Authority
Act and/or the advice of the Attorney General in relation to
its application: “in appointing the members of the Board,
Cabinet should take into account “the desirability of such
interest as are affected by the Authority’s activities being
represented”...Cabinet...should consider the competence
and capability of potential members against the backdrop

of the objectives of the BVI Port Authority and in particular

its functions under section 4 of the Act”.”

181




(3) The revocation of the membership of the BVI Port
Authority Board failed to adequately provide for
independent expertise and oversight of the Board.

(4) The policy of revoking the membership of statutory boards
with every new administration fails to adequately provide
for independent expertise and oversight of all such
boards.

(5) The decision to replace all of the members of the Board
failed adequately to take into account legal advice
indicating that the policy of replacing the membership of
statutory boards with every new administration may be

unconstitutional.

RESPONSE

Reference is made to earlier responses on these matters.
The policy was lawful and within the legitimate scope of
the political government to decide. The First Schedule
was not relevant to the revocation and, as far as the
Premier is aware, the Attorney General did not advise it
was. The Attorney General certainly did not advise the
Cabinet that there was no respectable argument that its
policy was a lawful basis for the Cabinet’s decision, or
even that, in his opinion, the decision was likely to be held

unlawful.
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In May 2019, prospective members of the BVI Port Authority
Board were contacted to be informed that they had been
nominated for membership of the Board.

It appears from the evidence that:

(1) No competency profile was compiled.

(2) None of the board positions were advertised.

(3) There was no independent or transparent process by
which a suitable pool of candidates was identified.

(4) There was no independent or transparent process by
which proposed candidates were selected.

(5) None of the candidates were interviewed at any stage
prior to appointment.

(6) No due diligence was carried out in respect of any of the
proposed appointees.

(7) No fit and proper test was applied

(8) None of the candidates had been asked to submit their

resumes/CVs prior to the Cabinet meeting of the eth May
2019 at which these individuals were identified and the
Cabinet was asked to approve their appointment.

(9) It follows that no effort was made to identify and select the
most suitable and qualified candidates for membership of the
BVI Port Authority board.

Moreover, It appears from the documents that have been
disclosed that there was no compliance with the procedures

in the Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook werenot

followed.

C01002932
COI1002965
COI002976
COI003003
COI1003312
COI1002955
COI010416

RESPONSE

Reference is made to the earlier responses on these

matters.
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You have stated in evidence that Patsy Lake is your first
cousin, and that Bevis Sylvester is a good friend.

(1) In proposing Patsy Lake and Roxane Sylvester (sister of
Bevis Sylvester) and in their subsequent appointment to the
BVI Ports Board you failed formally to declare your
association with them and failed formally to bring to the
attention of the Cabinet a potential conflict of interest.

(2) Furthermore, you failed to seek legal advice as to the
conflict of interest arising.

(3) It follows from (1) and (2) that deliberations and decision-
making within Cabinet were not fully informed in respect of

the appointment of these individuals.

RESPONSE

Please see earlier responses. The Premier has no
relationship with either Bevis Sylvester or Roxane
Sylvester that would warrant a declaration of interest

regarding them.

Day 6
transcript,
pages 209-
215

At a cabinet meeting on 6 May 2020, the resignation of Mr
Nathaniel Isaac as Chairman of the BVI Ports Authority was
discussed. The minutes record that the Chairman was of the
view that there should be a shift to a more transparent
process for the appointment of critical leadership positions
such as Chairman of Boards and that the required skills set
should be advertised. You responded that “the captioned
appointment was being made in accordance with the
requisite legislation; hence it was in keeping with

transparency and good governance”.

The failure to advertise these positions is neither fair nor
transparent and it is inconsistent with the principles of good

governance.

COI011652
(p2; Memo
No0.129/2020)
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RESPONSE

The Premier’'s statement made in discussion in Cabinet
simply sought to point out that the appointment complied
with the law since no observation to the contrary had

been made by the Attorney General.

The Chairman’s remarks, broached for the first time in
Cabinet, had been made without notice to the Premier. A
single comment made during confidential Cabinet
discussions and debate, often incompletely recorded, is
not a judicial pronouncement and is, in principle, not an

appropriate or fair basis for criticism by the Inquiry.

Indeed, the minute shows the quoted response to have
been taken out of context and that the above summary
fails to reflect the Premier’'s true position in those
discussions, which was readily to agree that all such
appointments should be advertised including the
Chairman of the PSC. In addition, immediately after the
guoted comment, the minute records, “further discussion
ensued”. It is clear that the Premier agreed with the
Chairman’s suggestion and that his remark was not

intended to imply that improvements were unnecessary.

The Premier has explained in evidence to the Inquiry that
the Government supported the need for a change in the
practice of the Government, which it has begun to

implement.
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Telecommunications Regulatory Commission (“TRC”)

Potential criticism Evidence
On 5 February 2020, the cabinet decided that a) Mr COI009754
Vance Lewis be appointed as Commissioner and

Chairman of the TRC for a period of 3 years with effect

from 1 February 2020 and b) Mr Vincent Wattley be

appointed as Commissioner and Deputy Chairman of COI009758

the Board, also for a period of 3 years with effect from 1
February 2020. It appears from the documents that
have been disclosed that:

(1) No competency profile was compiled for either
nominee.

(2) The positions were not advertised.

(3) There was no independent or transparent process
by which a suitable pool of candidates was identified.
(4) There was no independent or transparent process
by which proposed candidates were selected.

(5) None of the candidates were interviewed at any
stage prior to appointment.

(6) No due diligence was carried out in respect of any of
the proposed appointees.

(7) None of the candidates appear to have been asked
to submit their resumes/CVs prior to the Cabinet
meeting of 5 February 2020 at which these individuals
were identified and the Cabinet was asked to approve
their appointment.

(8) No fit and proper test was applied.

(9) No steps were taken to establish that Mr Lewis or
Mr Wattley were not disqualified for appointment under

section. 7(5) of the Telecommunications Act 2006

Paragraph 7(c) of
CO0I036644

Section 7,

Telecommunications

Act 2006.
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despite this apparently being standard practice and
despite legal advice to this effect.

(10) Accordingly, it appears from the evidence that (1)
no effort was made to identify and select the most
suitable and qualified candidates as commissioners of
the TRC; and (2) the appointments were ultra vires the

Telecommunications Act 2006.

RESPONSE

Reference is made to earlier responses about the
informal processes used to identify suitable
candidates. Both Mr Lewis and Mr Wattley were
consulted about the terms of section 7(5) of the
Telecommunications Act 2006 and made the
necessary statutory declarations. Their

appointments were not ultra vires the Act.

A copy of Mr Lewis's statutory declaration is
enclosed. A search is underway for a copy of Mr
Wattley's statutory declaration, and this will be

provided to the COI Team if found.

The Cabinet extract authorising the above
appointments made it clear that the authorisation was
dependent on the approval of the House of Assembly
which is a requirement of the Telecommunications Act
2006. However, there is nothing in the disclosure that
has been made to date to suggest that this approval
was forthcoming or that a resolution was ever tabled. If
that is the case, the appointments would contravene

section 7(3) of the Telecommunications Act 2006.

COI009758

Section 7(3),
Telecommunications
Act
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RESPONSE

The resolution was laid before the House and
approved on 27 February 202. A copy of the
Hansard record of the House of Assembly is being
sought from the Clerk and will be furnished to the

Inquiry.

In relation to the appointment of Mr Lewis and Mr
Wattley, it appears from the documents that have been
disclosed that there was no compliance with the
procedures in the Cabinet Handbook. In particular:
(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook

were not followed.

COI010416

RESPONSE

Reference is made to earlier responses. Both were
consulted about any possible conflicts of interest
and there is no basis for the assertion that there was
“no compliance” with the Cabinet Handbook
requirements for the submission of candidates for

statutory board appointments to the Cabinet.

The TRC had no chairman from August 2019 until
February 2020 (and no deputy chairman from March
2016). It therefore had no quorum and was unable to
perform its statutory functions for approximately 6

months.

COI009754

RESPONSE

Appointments to the senior posts at the TRC require
knowledge of the telecommunications industry. As

is often the case with roles that warrant a level of
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technical or professional expertise, it was difficult to
find suitable persons willing to take on the onerous
responsibilities. Once individuals are found, there
must be consultation with the Leader of the
Opposition about the candidates. In addition, no
advance “succession” planning had been
undertaken in anticipation of the expiry of the former
Chairman’s tenure on 12 August 2019.

On 16 February 2020, the cabinet decided that a) Ms
Joycelyn Murraine and b) Mr Bevis Sylvester be
appointed as Commissioners for a period of 2 years
commencing 20 February 2020. The criticisms in 1 and

3 above apply equally to these appointments.

COI009750
COI1013540

RESPONSE

Referenceis made to earlier responses. Ms Murraine
is well qualified for her role on the Commission. She
was a senior figure in the Virgin Islands Banking
Industry, having been the Managing Director of
Scotia Bank and a director of the Bank of Asia. She

possesses proven leadership abilities.

You have stated in evidence that Bevis Sylvester is a
good friend.

(1) In proposing Bevis Sylvester and in his subsequent
appointment to the TRC you failed formally to declare
your association with him and failed formally to bring to
the attention of the Cabinet a potential conflict of
interest.

(2) Furthermore, you failed to seek legal advice as to
the conflict of interest arising.

It follows from (1) and (2) that deliberations and
decision-making within Cabinet were not fully informed

in respect of the appointment of this individual.

Day 6 transcript,
pages 209-215




RESPONSE

Reference is made to the earlier responses about Mr
Sylvester. There is no foundation for any such

criticism.
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Climate Change Trust Fund

Potential criticism Evidence
On 23 April 2019, Cabinet decided to revoke the entire COI013105
membership of the Climate Change Trust Fund Board (save

for ex officio members) with immediate effect and at your

instigation. COI003336

The justification for the revocation was the “Administration's
new policy that Board memberships would not extend beyond

the term of this Administration".

There is nothing in the disclosure that has been made to date
to suggest that, in deciding to revoke the entire membership
of the Board, you turned your mind to section 16 of the Virgin
Islands Climate Trust Fund Act 2015 and satisfied yourself
that the requirements of that provision had been met. This

was despite the Attorney General so advising.

It follows that:

(1) The reasons given for immediate revocation of the
membership of the Climate Change Trust Fund Board
were insufficient.

(2) The revocation of the members of the Climate Change
Trust Fund Board without satisfying the conditions in
s.16(2) of the Virgin Islands Climate Change Trust Fund
Act 2015 was a direct infringement of that Act and
therefore ultra vires.

(3) The revocation of the membership of the Climate Change
Trust Fund Board failed adequately to provide for
independent expertise and oversight of the Board.

(4) The policy of revoking the membership of statutory boards
with every new administration fails adequately to provide
for independent expertise and oversight of all such board.

(5) The decision to replace all of the members of the Board
failed to take into account legal advice indicating that the
policy of replacing the membership of statutory boards

Virgin Islands
Climate
Change Trust
Fund Act 2015
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with every new administration may be unconstitutional.

RESPONSE

Reference is made to earlier responses about the matters

repeated in respect of each board.

The Attorney General advised the Cabinet that it must
consider the effect of section 16 of the Act in which the
reasons for the removal of members of the board were
clearly stated. There is no basis for the assertion that the
Cabinet did not do so. The Attorney General advised the
Cabinet of his “concern” that the conditions for removal
were not fulfilled. The Cabinet considered his advice and
decided it was nevertheless in the interests of consistent
application of its policy to accept the risk, to which the
Cabinet Paper referred, that judicial review proceedings
would be taken against the decision. The Cabinet was
entitled to make this decision. Ministers frequently make
decisions to which a high or very high legal risk is
attached. In such circumstances, it is for the courts to

determine whether their actions are unlawful.

You have confirmed that no new members have been
appointed to the Board since 23 April 2019, rendering the

Board defunct.

In allowing the Board to become defunct, you have preventedit

from carrying out the functions for which it was originally set

up.
You were asked by the Commission of Inquiry to explain the
reasons for dissolving the Board. Your response was as

follows:

(i)"it is common practice that some or all membership of

COI013105
COI1009374

Virgin Islands
Climate
Change Trust
Fund Act 2015
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boards are revoked, and new members appointed to the
respective boards”

(i) “The desire is also to reshuffle the membership of each
statutory board to include the appointment of a youth to each
board”

(i) The new policy of the new government administration is
for the terms of each board should not extend beyond the

tenure of the government administration that appointed

them.”9

The above fails to explain why a new Board has not been

appointed from 23 April 2019 to present.

RESPONSE

The Board has not been reconstituted partly because the
Government has faced unprecedented challenges since
the date of its revocation, which have placed acute strain
on its capacity to maintain and service the growing
complexity and number of its statutory and other
functions. The Ministers have, in their position statements
on Governance, set out those strains to which the
considerable burden imposed by the Inquiry must be
added. Further, the Government is considering what its
policy should be in connection with the Virgin Islands
Climate Change Trust Fund Act and whether it should be

amended, and it has not yet completed those discussions.

You were asked by the Commission of Inquiry to explain who
dissolved the Board and what powers were used. Your
response was as follows:
“The Board was dissolved through the powers of
Cabinet-Memo No. 122/2019: Revocation of the
Appointments of the Membership of the Virgin Islands
Climate Change Trust Fund Board...

Virgin Islands
Climate
Change Trust
Fund Act 2015

COI1009374
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Further, Memo No. 155/2019: Amendment to the Virgin
Islands Climate Change Trust Fund Act, 2015 sought approval
to amend section 16 subclause 2 of the Climate Change Trust

Fund Act to give Cabinet discretionary powers to revoke the

appointment of anymember of the Board of Trustees”.10

Memo 155/2019 (COI040632) reads as follows: “Approval is
being sought to add an additional sub clause that gives
Cabinet discretionary powers to revoke the appointment of
any member of the Board of Trustees...”. The AG

unequivocally advised (COIl040633) against this amendment.

The evidence suggests that you may have attempted to
amend the Act in order to legitimise your earlier, ultra vires,

removal of the Board members.

COI1013122

CO01040632
COI1040633

RESPONSE

The suggested potential criticism is far-fetched. No
judicial review proceedings were brought against the
decision of the Cabinet and no court had determined it to
be ultra vires. Further, the proposed amendment could
not have “legitimised” the revocation of the board since it
would not have had retroactive effect. The Premier did not
“attempt” to amend the Act. He proposed to the Cabinet
such an amendment, and the addition of a permanent
secretary as an ex officio member, but he agreed after

discussion to consult further with the Attorney General.

In fact, Ministers have been considering whether to bring
these amendments to the House before reconstituting the
Board to put beyond doubt the power to revoke
appointments in the interests of the policy pursued by the
Government. They have also been considering more

generally the policy towards the revocation of statutory
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boards. These matters lie perfectly properly within the
scope of the political government. The Attorney General’s
views on the desirability of the amendment, of course,
carry weight, and have prompted the Government to

further reflection, but they are not decisive.
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Social Security Board

Potential criticism

Evidence

You have stated in evidence that Patsy Lake is your first
cousin.

(1) When Pasty Lake was appointed as deputy chairman of
the Social Security Board, you failed to formally declare your
association with her and failed formally to bring to the
attention of Cabinet a potential conflict of interest. This was
despite Mr Rymer declaring he would not participate in the
appointment process due to “close family ties”.

(2) Furthermore, you failed to seek legal advice as to the
conflict of interest arising.

(3) It follows from (1) and (2) that deliberations and decision-
making within Cabinet were not fully informed in respect of

the appointment of this individual.

COI013386

RESPONSE

Again, reference is made to the earlier relevant responses

herein to the same criticism.

31 August 2021
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION
OF INQUIRY 2021

AND THE COMMISSION OF INQUIRY ACT (CAP 237) (THE 'ACT’)

WRITTEN RESPONSE OF CABINET TO WARNING LETTER DATED 24
AUGUST 2021

This is the Written Response of the Cabinet to potential criticisms as set out in Appendix
A of the letter dated 24 August 2021 sent to her by Andrew King, Senior Solicitor to the

Territory of the Virgin Islands Commission of Inquiry 2021.

BVI Electricity Corporation

Potential criticism Evidence
1 | On 25" March 2019' the membership of the Board of the C01002823,
BVI Electricity Corporation was revoked by Cabinet COI1002954
decision, effective on 22" April 2019. COI002959
COI003007
The justification for the revocation was as follows: “The COI013074

British Virgin Islands Electricity Corporation has achieved | COI003105
its goal of completing Phase V Development and divesting
to renewable sources of energy. The Government now has
a new mandate which necessitates revamping the Board
membership coupled with a new strategic goal of ensuring
that there is adequate and consistent supply of electricity
for homes and business 24/7. Cabinet Members are asked
to consider and concur with the decision sought? and a
broaderpolicy set out in the following terms by the Premier;
“‘a new government has assumed office with a new
mandate, and asa result, he has decided to reassess the
membership of all Boards in a manner that will allow the

mandate given by the people to be expedited in a

1 Date take from C0O1002823
2 01002823
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transparent and accountable manner. Furthermore, the
Premier stated that he would be recommending a policy
that the membership on Boards would extend for the

duration of the Administration’s term in office’™.

It appears from the evidence that:

(1) The reasons given for immediate revocation of the
membership of the BVI Electricity Board were
insufficient.

(2) There was insufficient or no regard given to the
application of section 4 (b) of the BVI Electricity
Ordinance, 1978 (Act No. 7 of 1978) , namely, that
appointments should be made “having taken into
account the desirability of such interests as are
affected by the Corporation’s activities being
represented”.

(3) The revocation of the membership of the BVI
Electricity Board failed to adequately provide for
independent expertise and oversight of the Board.

(4) The policy of revoking the membership of statutory
boards with every new administration fails to
adequately provide for independent expertise and
oversight of all such boards.

(5) The decision to replace all of the members of the
Board failed adequately to take into account legal
advice indicating that the policy of replacing the
membership ofstatutory boards with every new

administration may be unconstitutional.

RESPONSE

There was nothing to stop the Cabinet from adopting

the policy. It was common practice on the assumption

3 C0l1013074
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of office of a new government for some or all the
membership of statutory boards to be changed. The
legal advice was couched in equivocal terms and
referred to a risk of conflict with the constitution. In
any event, the revocation was not carried out in a
discriminatory manner. Consistent with its
programme of comprehensive modernisation and
reform, the new Government wanted to make radical
changes to ensure greater coherence and
cooperation between the Boards in related sectors
and that the exercise of the functions of the BVI
Electricity Board was reinvigorated and pursued with
greater urgency by the inclusion of “new, innovative
and progressive minded members” including young
persons. The policy envisaged the possible
reappointment of some of the existing members in the
interests of achieving a balance of expertise in the
new Board. While advising that the Cabinet must act
in good faith and rationally in the light of the statutory
purpose, the Attorney General did not advise that the
proposed revocation would be unlawful based on that
policy. The Cabinet was not advised that Section 4 (b)
of the BVI Electricity Ordinance, 1978 (Act No. 7 of
1978) was relevant to its considerations. In any event,
it was not relevant to the revocation of the
appointments. Furthermore, there was no reason to
suppose that new members, with the inclusion of
some of those who had previously served or
otherwise, could not provide effective and
independent oversight of its management and
activities. Indeed, that is precisely what they have

done.

Memo
103/2019 at
14,5

Memo
110/2019
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On 7" November 2019, save for the position of Chair, the

cabinet approved the appointment of new members of the

BVI Electricity Corporation Board. It appears from the

evidence that:

(1) No competency profile was compiled.

(2) None of the Board positions were advertised.

(3) There was no independent or transparent process by

which a suitable pool of candidates was identified.

(4) There was no independent or transparent process by

which proposed candidates were selected.

(5) None of the candidates were interviewed at any stage
prior to appointment.

(6) No due diligence was carried out in respect of any of

the proposed appointees.

(7) None of the candidates appear to have been asked to

submit their resumes/CVs prior to the Cabinet meeting of

the 7th November 2019 at which these individuals were

identified and the Cabinet was asked to approve their

appointment.

(8) No fit and proper test was applied.

(9) It follows that no effort was made to identify and select

themost suitable and qualified candidates for membership

of the BVI Electricity Corporation Board.

Moreover, it appears from the documents that have been
disclosed that there was no compliance with the
procedures in the Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook

werenot followed.

COI1003026
COI1002900
COI003103
COI003238
COI011009
COI010416

RESPONSE

During successive governments, over many years, it
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had not been the practice in the Virgin Islands
Government to advertise vacancies on statutory
boards or to hold aformal interview process (other than
for executive posts). The ministries and departments
have invariably applied the criteria specified in the
relevant statute. Given the small size of the Virgin
Islands and of the suitable pool of possible candidates,
desk officers and permanent secretaries in the
ministries and departments have been used to holding
informal discussions both internal and external to
identify willing candidates of appropriate standing and
discussing them with the minister, as did ministers with
their colleagues. Officials researched, considered and
discussed with the minister the known credentials of
possible appointees in the light of the functions they
were to exercise. By these informal means, officials and
ministers sought in good faith to find fit and proper
persons to serve in these capacities on this and other
Boards. All candidates were asked to submit their CVs

prior to the decision of the Cabinet.

There is no basis for the assertion that the steps
contemplated by 6.8 of the Cabinet Handbook were
ignored. Candidates are asked, at the time they are
approached to ascertain their willingness to serve, if
they might have any conflict of interest, and officials
are mindful of the need to avoid such conflicts when
considering the suitability of a candidate. The Cabinet
Memorandum sets out the information required by the
Handbook and the considerations 6.8 mandates were
part of the informal process of discussion and
decision-making that led to the proposals to the
Cabinet.

It has always lain within the responsibility and power of

the Governor to instigate a change in the standard
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practice of public officers and the advice given to
ministers on this subject. The newly elected and
appointed Cabinet was not then (in March and April
2019) advised by the Attorney General, the Governor or
the Deputy Governor that all appointments should be
advertised, and candidates interviewed, or that the
long-standing approach of the public service they
inherited, and the advice to ministers in making such
appointments, should be replaced by a wholly new

system, or that it was or might be unlawful.

It was only in May 2020, that the Governor, who was
well aware of the existing practice, suggested a “shift
to a more transparent process” for critical leadership
posts such as the Chairmen of Boards. It is notable that
even then, the Governor did not extend his
recommendation to the appointment of ordinary board

members.

As the Premier has explained in his evidence before the
Commissioner, the Government fully accepts that the
appointments process requires modernisation and has
encouraged measures to change Government practice
by developing a properly recorded process of
advertising, interviewing, and “ranking” candidates for
the membership of boards. For example, that process
was followed in connection with recent appointments
to the Recovery and Development Agency. The Cabinet
has suggested the publication of cross-departmental
written guidance for public officers in advising
ministers on making such appointments similar to the
UK Cabinet Office’s Governance Code on Public

Appointments.

A position on the Board became vacant following the death
of a member. On 18" May 2020, Violet de Castro was

recommended to the Cabinet for appointment. At a

C0I1003291
COI002952
COI003195
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Cabinet meeting on 3™ June 2020, the Cabinet approved
Ms de Castro’s appointment effective from 251" May 2020.
The criticisms at 2 above apply equally to this

appointment.

RESPONSE

Reference is made to the Cabinet’s earlier responses.

BVI Tourist Board

Potential criticism Evidence

1 | On March 27t 2019, Cabinet decided to revoke the entire | CO1003463
membership of the BVI Tourist Board (save for ex officio COI003179
members) with immediate effect. COI003358
CO0I002895
The justification for the revocation was as follows: “a new COI003105

government has assumed office with a new mandate,
and as a result, he has decided to reassess the
membership of all Boards in a manner that will allow the
mandate given by thepeople to be expedited in a
transparent and accountable manner. Furthermore, the
Premier stated that he would be recommending a policy
that the membership on Boards would extend for the

duration of the Administration’s term in office”*.

A further reason given for revocation was “to allow for the
right mix of new innovative and progressive minded
membersto be appointed that would include representation
of youths on each board”®

It appears from the evidence that:

(1) The reasons given for immediate revocation of the

membership of the BVI Tourist Board were insufficient

4 C0I003463
501003179
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and contrary to advice given by the Attorney General.

(2) The revocation of the membership of the BVI Tourist
Board failed to adequately provide for independent
expertise and oversight of the Board.

(3) The policy of revoking the membership of statutory
boardswith every new administration fails to
adequately provide for independent expertise and
oversight of all such boards.

(4) The decision to replace all of the members of the
Board failed adequately to take into account legal
adviceindicating that the policy of replacing the
membership of statutory boards with every new

administration may be unconstitutional.

RESPONSE

The policy pursued by the Cabinet of renewing the
membership of the statutory boards after the new
government had come in was a perfectly good and
lawful reason for revocation of the board of the BVITB.
The Attorney General did not advise otherwise. He
advised that it would be “better” to give individual
reasons and the Cabinet should do so if it wished to be
“consistent with public administration” (sic). When
asked if there were precedents for legal challenge and
if individuals would have legal recourse for being
removed, he replied, “anyone could go to court whether
they had legal recourse or not.” His advice was at best
equivocal. The Cabinet took the view that the
advantages of the policy of renewing and
reinvigorating the membership of this and other
boards, which nevertheless envisaged the possibility
of reappointment of some of the existing members if

needed in the interests of achieving a balance of
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experience, outweighed the legal risks. It is a non-
sequitur to assert that the revocation of the existing
board meant that the new board could not exercise
independent expertise and effective oversight of the
Tourist Board’s activities, as indeed they have done
since their appointment. The Attorney General’s advice
on the constitutionality of the policy was also equivocal
and in any event the revocation was not discriminatory

or unconstitutional.

In July 2019, a new board membership was recommended
to Cabinet to come into effect on August 15t 2019. It
appears from the evidence that:

(1) No competency profile was compiled.

(2) None of the Board positions were advertised.

(3) There was no independent or transparent process by
which a suitable pool of candidates was identified.

(4) There was no independent or transparent process by
which proposed candidates were selected.

(5) None of the candidates were interviewed at any stage
prior to appointment.

(6) No due diligence was carried out in respect of any of
the proposed appointees.

(7) No fit and proper test was applied.

(8) None of the candidates had been asked to submit their
resumes/CVs prior to the Cabinet in July 2019 at which
these individuals were identified and the Cabinet was
asked to approve their appointment.

(9) It follows that no effort was made to identify and select
themost suitable and qualified candidates for membership
of the BVI Tourist board.

Moreover, It appears from the documents that have been

disclosed that there was no compliance with the

COI1002895

COI003044

COI003190
COI009723

COl010416
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proceduresin the Cabinet Handbook. In particular:
(1) No conflict checks were carried out, and;
(2) The procedures in paragraph 6.8 of the Handbook were

not followed.

RESPONSE

Reference is made to the Attorney General’s earlier

responses.

BVI Airports Authority

Potential criticism Evidence

In April 2019, all of the previous members of the BVIAA COI013151
Board (apart from ex-officio members) resigned. On 23 COI013156
May 2019, Cabinet decided to appoint new members of the | COI037053
BVIAABoard. It appears from the evidence that: COI010416

(1) None of the board positions had been advertised.

(2) There was no process by which a suitable pool
ofcandidates were identified.

(3) There was no process by which proposed
candidateswere identified.

(4) None of the candidates were interviewed at any
stageprior to appointment.

(5) No due diligence was carried out in respect of any of
theproposed appointees.

(6) Some of the candidates failed to submit
CVs/resumesprior to their proposed membership.

(7) It follows that no effort was made to identify and select
themost suitable and qualified candidates for membership
of theBoard.

Moreover, it appears from the documents that have been
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disclosed that there was no compliance with the
procedures in the Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook were

not followed.

RESPONSE

Please see earlier responses on the long-standing
approach and practice of the public service and
successive governments in appointing members of

statutory boards.

It appears from the evidence that Nathaniel Isaac was
appointed to the Board retroactively. The fact that Mr
Isaac acted as a Board member and was able to exert
influence without being properly appointed in accordance
with the relevant legislation is inconsistent with the

principles of good governance.

COI013582
CO0I013583
COI013584

RESPONSE

Mr Isaac was the Chairman of the BVI Ports Authority.
In the implementation of the Government’s policy to
renew the membership and ensure greater
coordination and effectiveness in the operation of
boards in related spheres of activity, it was intended,
where appropriate, that the Chairmen of the BVIPA,
BVIAA and BVITA should sit as members of each
other’s boards. In preparing the submission to the
Cabinet for its meeting of 23 May 2019, Mr Isaac was,
by oversight, left off the list of recommended

candidates.

However, the status of Mr. Isaac prior to his

appointment was well known to the Board. There is no
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evidence that he voted or “exerted influence”
inappropriately over the Board, which is responsible

for ensuring the propriety of its own procedures. His

appointment was made on 7 January 2021.

BVI Ports Authority

Potential criticism Evidence

1 | On March 27t 2019, Cabinet decided to revoke the entire | CO1013074
membership of the BVI Ports Authority board (save for ex | COI003003
officio members) with immediate effect at the instigation of | COI003312
the Premier. COI003105

The justification for the revocation was as follows: “a new
government has assumed office with a new mandate, and
as a result, [the Premier] has decided fo reassess the
membership of all Boards in a manner that will allow the
mandate given by the people to be expedited in a
transparentand accountable manner. Furthermore, the
Premier stated that he would be recommending a policy
that the membershipon Boards would extend for the

duration of the Administration’s term in office”®.

It appears from the evidence that:

(1) The reasons given for immediate revocation of the
membership of the BVI Port Authority Board were
insufficient.

(2) There was insufficient or no regard given to the
application of the First Schedule of The Ports Authority
Act and/or the advice of the Attorney General in
relation toits application: “in appointing the members of
the Board, Cabinet should take into account “the
desirability of such interest as are affected by the

Authority’s activities being

6 01013074
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represented”...Cabinet...should consider the
competenceand capability of potential members
against the backdrop of the objectives of the BVI Port
Authority and in particular its functions under section 4
of the Act”.”

(3) The revocation of the membership of the BVI Port
Authority Board failed to adequately provide for
independent expertise and oversight of the Board.

(4) The policy of revoking the membership of statutory
boardswith every new administration fails to
adequately provide for independent expertise and
oversight of all such boards.

(5) The decision to replace all of the members of the
Boardfailed adequately to take into account legal
advice indicating that the policy of replacing the
membership ofstatutory boards with every new

administration may be unconstitutional.

RESPONSE

Reference is made to earlier responses on these
matters. The policy was lawful and within the legitimate
scope of the political government to decide. The First
Schedule was not relevant to the revocation and as far
as Cabinet is aware the Attorney General did not advise
it was. The Attorney General certainly did not advise the
Cabinet that there was no respectable argument that its
policy was a lawful basis for the Cabinet’s decision, or
even that, in his opinion, the decision was likely to be
held unlawful.

7.C0I003312
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In May 2019, prospective members of the BVI Port
AuthorityBoard were contacted to be informed that they
had been nominated for membership of the Board.

It appears from the evidence that:

(1) No competency profile was compiled.

(2) None of the board positions were advertised.

(3) There was no independent or transparent process by
which a suitable pool of candidates was identified.

(4) There was no independent or transparent process by
which proposed candidates were selected.

(5) None of the candidates were interviewed at any stage
prior to appointment.

(6) No due diligence was carried out in respect of any of
theproposed appointees.

(7) No fit and proper test was applied

(8) None of the candidates had been asked to submit their
resumes/CVs prior to the Cabinet meeting of the 6" May
2019 at which these individuals were identified and the
Cabinet was asked to approve their appointment.

(9) It follows that no effort was made to identify and select
themost suitable and qualified candidates for membership
of theBVI Port Authority board.

Moreover, It appears from the documents that have been
disclosed that there was no compliance with the
proceduresin the Cabinet Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook

were not followed.

CO0I1002932
COI1002965
COI1002976
COI003003
COI003312
COI1002955
COIl010416

RESPONSE

Reference is made to the earlier responses on these

matters.
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At a cabinet meeting on 6 May 2020, the resignation of Mr
Nathaniel Isaac as Chairman of the BVI Ports Authority
was discussed. The minutes record that the Chairman
was of theview that there should be a shift to a more
transparent process for the appointment of critical
leadership positions such as Chairman of Boards and that
the required skills set should be advertised. You
responded that “the captioned appointment was being
made in accordance with the requisite legislation; hence it
was in keeping with transparency and good governance”.
The failure to advertisethese positions is neither fair nor
transparent and is inconsistent with the principles of good

governance.

COI011652
(p2; Memo
No.129/2020)
Doc 37

RESPONSE

The comments quoted were made by the Premier. The
Premier has explained in evidence to the Inquiry that
the Government supported the need for a change in
the practice of the Government, which it has begun to

implement.

Telecommunications Regulatory Commission (“TRC”)

Potential criticism Evidence

On 5 February 2020, the cabinet decided that a) Mr Vance | COI009754
Lewis be appointed as Commissioner and Chairman of the | COI009758

TRC for a period of 3 years with effect from 1 February Paragraph 7(c) of
2020 and b) Mr Vincent Wattley be appointed as COIl036644
Commissioner and Deputy Chairman of the Board, also for | Section 7,

a period of 3 years with effect from 1February 2020. It
appears from the documents that

have been disclosed that;

Telecommunicati
ons Act 2006.
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(1) No competency profile was compiled for either
nominee.

(2) The positions were not advertised.

(3) There was no independent or transparent processby
which a suitable pool of candidates was identified.

(4) There was no independent or transparent processby
which proposed candidates were selected.

(5) None of the candidates were interviewed at any
stage prior to appointment.

(6) No due diligence was carried out in respect of any ofthe
proposed appointees.

(7) None of the candidates appear to have been askedto
submit their resumes/CVs prior to the Cabinet meeting of
5 February 2020 at which these individualswere
identified and the Cabinet was asked to approve their
appointment.

(8) No fit and proper test was applied.

(9) No steps were taken to establish that Mr Lewis or Mr
Wattley were not disqualified for appointment under
section. 7(5) of the Telecommunications Act 2006 despite
this apparently being standard practice and despite legal
advice to this effect.

(10) Accordingly, it appears from the evidence that (1)no
effort was made to identify and select the most suitable
and qualified candidates as commissioners ofthe TRC;
and (2) the appointments were ultra vires the

Telecommunications Act 2006.

RESPONSE

Reference is made to earlier responses about the
informal processes used to identify suitable

candidates. Both Mr Lewis and Mr Wattley were

consulted about the terms of section 7(5) of the
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Telecommunications Act 2006 and made the necessary
statutory declarations. Their appointments were not

ultra vires the Act.

A copy of Mr Lewis's statutory declaration is enclosed.
A search is underway for a copy of Mr Wattley's
statutory declaration, and this will be provided to the
COIl Team if found.

The Cabinet extract authorising the above appointments
made it clear that the authorisation was dependent on
the approval of the House of Assembly which is a
requirement of the Telecommunications Act2006.
However, there is nothing in the disclosure that has been
made to date to suggest that this approval was
forthcoming or that a resolution was ever tabled. If that is
the case, the appointments would contravenesection 7(3)

of the Telecommunications Act 2006.

COI009758

Section 7(3),
Telecommunicatio|

ns Act

RESPONSE

The resolution was laid before the House and approved
on 27 February 202. A copy of the Hansard record of
the House of Assembly is being sought from the Clerk

and will be furnished to the Inquiry.

In relation to the appointment of Mr Lewis and Mr Wattley, it
appears from the documents that have beendisclosed that
there was no compliance with the procedures in the Cabinet
Handbook. In particular:

(1) No conflict checks were carried out, and;

(2) The procedures in paragraph 6.8 of the Handbook

were not followed.

COIl010416
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RESPONSE

Reference is made to earlier responses. Both were
consulted about any possible conflicts of interest and
there is no basis for the assertion that there was “no
compliance” with the Cabinet Handbook requirements
for the submission of candidates for statutory board

appointments to the Cabinet.

The TRC had no chairman from August 2019 until February
2020 (and no deputy chairman from March20186). It
therefore had no quorum and was unable toperform its

statutory functions for approximately 6 months.

COI009754

RESPONSE

Appointments to the senior posts at the TRC require
knowledge of the telecommunications industry. As is
often the case with roles that warrant a level of
technical or professional expertise, it was difficult to
find suitable persons willing to take on the onerous
responsibilities. Once individuals are found, there
must be consultation with the Leader of the Opposition
about the candidates. In addition, no advance
“succession” planning had been undertaken in
anticipation of the expiry of the former Chairman’s

tenure on 12 August 2019.

On 16 February 2020, the cabinet decided that a) Ms
Joycelyn Murraine and b) Mr Bevis Sylvester be appointed
as Commissioners for a period of 2 years commencing 20
February 2020. The criticisms in 1 and

3 above apply equally to these appointments.

COI009750
COI013540
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RESPONSE

Reference is made to earlier responses. Ms Murraine is
well qualified for her role on the Commission. She was
a senior figure in the Virgin Islands Banking Industry,
having been the Managing Director of Scotia Bank and
a director of the Bank of Asia. She possesses proven

leadership abilities.

Climate Change Trust Fund

Potential criticism Evidence
1 | On 23 April 2019, Cabinet decided to revoke the entire COI013105

membership of the Climate Change Trust Fund Board (save

for ex officio members) with immediate effect and at the COI003336
Premier’s instigation.
Virgin Islands
The justification for the revocation was the “Administration’s | Climate Change
new policy that Board memberships would not extend Trust Fund Act
beyondthe term of this Administration™. 2015

There is nothing in the disclosure that has been made to
dateto suggest that, in deciding to revoke the entire
membership of the Board, there was any or adequate
consideration of section 16 of the Virgin Islands Climate
Trust Fund Act 2015 and any or adequate regard as to
whether the requirements of that provision had been met.

This was despite the AttorneyGeneral so advising.

It follows that:

8 COI013105
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(1) The reasons given for immediate revocation of the
membership of the Climate Change Trust Fund
Boardwere insufficient.

(2) The revocation of the members of the Climate Change
Trust Fund Board without satisfying the conditions in
$.16(2) of the Virgin Islands Climate Change Trust
FundAct 2015 was a direct infringement of that Act and
therefore ultra vires.

(3) The revocation of the membership of the Climate
ChangeTrust Fund Board failed adequately to provide
for independent expertise and oversight of the Board.

(4) The policy of revoking the membership of statutory
boardswith every new administration fails adequately to
provide for independent expertise and oversight of all
such board.

(5) The decision to replace all of the members of the
Board failed to take into account legal advice
indicating that thepolicy of replacing the membership
of statutory boards with every new administration may

be unconstitutional.

RESPONSE

Reference is made to earlier responses about the

matters repeated in respect of each board.

The Attorney General advised the Cabinet that it must
consider the effect of section 16 of the Act in which the
reasons for the removal of members of the board were
clearly stated. There is no basis for the assertion that
the Cabinet did not do so. The Attorney General
advised the Cabinet of his “concern” that the

conditions for removal were not fulfilled. The Cabinet
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considered his advice and decided it was nevertheless
in the interests of consistent application of its policy to
accept the risk, to which the Cabinet Paper referred,
that judicial review proceedings would be taken against
the decision. The Cabinet was entitled to make this
decision. Ministers frequently make decisions to which

a high or very high legal risk is attached. In such

circumstances, it is for the courts to determine whether

their actions are unlawful.

It has been confirmed that no new members have been
appointed to the Board since 23 April 2019, rendering the

Board defunct.

In allowing the Board to become defunct, it has been
prevented from carrying out the functions for which it was

originally set up.

COI013105

COI009374

Virgin Islands
Climate Change
Trust Fund Act
2015

RESPONSE

The Board has not been reconstituted partly because
the Government has faced unprecedented challenges
since the date of its revocation, which have placed
acute strain on its capacity to maintain and service the
growing complexity and number of its statutory and
other functions. The Ministers have, in their position
statements on Governance, set out those strains to
which the considerable burden imposed by the
Inquiry must be added. Further, the Government is
considering what its policy should be in connection
with the Virgin Islands Climate Change Trust Fund Act
and whether it should be amended, and it has not yet

completed those discussions.
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Social Security Board

Potential criticism

Evidence

In May 2020 the cabinet approved the appointment of new
members of the Social Security Board (“the May 2020
Appointments”). It appears from the documents that have
been disclosed that:

(1) No competency profile was compiled.

(2) None of the board positions were advertised.

(3) There was no independent or transparent process
bywhich a suitable pool of candidates was identified.

(4) There was no independent or transparent process
bywhich proposed candidates were selected.

(5) None of the candidates were interviewed at any
stageprior to appointment.

(6) No due diligence was carried out in respect of any of
theproposed appointees.

(7) It follows that no effort was made to identify and select
themost suitable and qualified candidates for membership

of the Social Security Board.

C0l1003244

COI013380

COI013386

RESPONSE

Reference is made to the Attorney General’s earlier

responses.

In relation to the May 2020 Appointments, it appears from

the documents that have been disclosed that there was no
compliance with the procedures in the Cabinet Handbook.
Inparticular:

(1) No conflict checks were carried out on

potentialappointees

COI003244

COI013380

COI013386
COI010416
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(2) Some of the appointees were relatives of Cabinet
Members but these relationships were not described in the
cabinet papers and on at least one occasion the relevant
cabinet member did not excuse himself when the

nomination was being considered (see below).

RESPONSE

All efforts are made in the selection process to avoid
any potential conflicts in the persons selected for

these roles.

The reference to a Cabinet Minister not excusing

himself is not particularized.

In December 2020, Cabinet removed the Director of the
SSB,Antoinette Skelton and appointed Mrs Jeanette
Scatliffe-Boynes as Director for a period of 18 months. It
appears from the evidence that a) the appointment was
not subject to a negative resolution of the Legislative

Council and b) no steps were taken to ascertain whether

COI009054

COI009055

Section 7 Social

Mrs Skelton was a “fit and proper person. The Security
appointment was therefore made in breach of Section 7 of | Ordinance
the Ordnance.
RESPONSE
This potential criticism is not understood: Ms Skelton
became the director of the Social Security Board in 1990.
The criticisms in (1) and (2) above also apply to the COI009054
appointment of Jeanette Scatliffe Boynes.

COI009055
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RESPONSE

Ms Scatliffe-Boynes has been Deputy Director of the
SSB since 1991.

Ms Scatliffe-Boynes has been the Deputy Director for
many years, she had the experience and was
educationally competent to hold the post. Given that
experience, the suggestion that she might not be a fit
and proper person is unrealistic. Similarly, given Ms
Scatliffe-Boynes’ role as Deputy Director, the criticism

about conflict checking appears to be misplaced.

Again, the reference to a Cabinet Minister not excusing

himself is not particularized.

Health Services Authority

Board
Potential criticism Evidence
On 30 April 2019, Cabinet decided to revoke the COI013129
memberships of all but one of the Health Services Authority
Board (save for ex officio members) with immediate effect | BVI Health
at the instigation of Carvin Malone, Minister for Health and | Services
Social Development. Authority Act,

It appears from the evidence that this was done for the
following reasons (at COI013129):

(a) “Three of the aforementioned members... were
appointed to the Board in January 2019 by the then
Minister for Health and Social Development (now the

Leader of the Opposition). At present, the Leader of

2004 — this is at
pages 1-29 of
Exhibit TB-2
(COI036641 ) to
the Second
Affidavit of
Tasha Bertie
(COI036642).
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the Opposition is entitled to appoint two persons to
serve on the Board. As such, in an effort to
conform with Section 5(3) of the Act, revocation

of these appointments is necessary to allow for

the balanceenvisaged by the Act...”

(b) “Additionally, Professor Joseph Federick is
stationedoverseas and to date has been unable to
physically attend meetings of the Board. In an effort
to allow theBoard to function at maximum
efficiency, the preference is to have members who
are in a positionto physically attend meetings and
actively participateon the various committees of the
Board as stipulatedin the Act...”

(c) “Ms. Alva McCall was first appointed to the Board
while employed by a Statutory Body. However,
nowthat she is working as a Public Officer in a
capacitywhere decisions are made that could
impact the Health Services Authority, it would be
best that sheno longer serve as a member on the
Board..”

It appears from the evidence that the reasons given
forimmediate revocation of the membership of the

HealthServices Authority Board were insufficient:

i. The Act deals with the possibility of changing
governments through the imposition of term
limitsfor Board members (Schedule 1 section 1),
meaning that revocation on the basis described
at
[a] above is unnecessary. Further, Section
5(5)(1)specifies that the Leader of the

COI013122

COI013108
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Opposition is entitled to nominate two Board

members. This is not the same as the Leader of

the Opposition being entitled to have two of his
or her preferred members on the Board at all

times:

The reason given at [b] above is at odds with
thefact that Dr Joel Stevens was appointed as
Chairman of the Board in May 2019 despite
working overseas in Washington DC
(COI013108);

The removal of five members of the Board
appears not to have been for any of the
reasons specified in Schedule 1 section 3.
Therefore, thisremoval appears to be contrary
to the Act.

In general, the revocation of almost all of the members

ofthe Health Services Authority Board with insufficient

justification gives rise to the following criticisms:

a. The revocation of the membership of the Health

Services Authority Board failed adequately to
providefor independent expertise and oversight of
the Board;

The policy of revoking the membership of statutory

boards with every new administration fails

adequatelyto provide for independent expertise and

oversight of all such boards.

RESPONSE

It was Government policy to reinvigorate board

appointments generally. The Health Services Authority
Board (BVIHSA Board) illustrates the flexible approach

See Memo
No.160/2019
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taken with that policy, as demonstrated by the re-
appointment of some members of the BVIHSA Board.
As set out in Memo 160/2019 changes were made in an
effort to maintain an effective and well balanced board
in furtherance of the aims of the Act. The Attorney
General advised that the reasons in the Cabinet Paper
appeared to be a good basis for the exercise of the

discretion to revoke.

As well as the ex officio members, the following
members were re-appointed:

1. Dr Yvonne Renee Venzen

2. Mrs Kishelle Blaize

The practical effect of this was that the BVIHSA Board
was not revoked on a wholesale basis. Rather,
particular BVIHSA Board members' appointments were

revoked for reasons that were set out in Cabinet Paper.

The reappointment of the existing members was
consistent with achieving a balance of expertise in the

new Board.

While advising that the Cabinet must act in good faith
and reasonably and for the purposes of the Act, the
Attorney General did not advise that the proposed
revocation would be unlawful. To the contrary, the
Attorney General advised in positive terms that the
reasons provided in the Cabinet Paper would appear to
be a good basis for the exercise of the discretion to
revoke. Cabinet was entitled to place reasonable

reliance on that advice.

Moreover, there was no reason to suppose that new
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members, with the inclusion of some of those who had
previously served or otherwise, could not provide
effective and independent oversight of its management
and activities. Seasoned former members of the Board,
Dr Joel Stevens and Lemuel Smith were appointed.
There is no evidence that any of the appointees are not
independent or that they lack expertise. The resumes
of the nominees are exemplary, and it is not understand
from the potential criticism to be suggested that any

nominee is not well-qualified to carry out the role.

On the issue of availability to attend meetings: Dr
Stevens is a Virgin Islander who visited the Territory
very regularly, and no difficulties were anticipated in
his attending meetings. Historically he has visited the
BVI on a monthly basis for work purposes, so no issues
were foreseen in relation to his attendance as Chairman

of the BVIHSA Board. He was not merely a visitor.

In May 2019 Cabinet approved the appointment of new
members of the Health Services Authority Board. It
appearsfrom the documents that have been disclosed
that:

(1) No competency profile was compiled.

(2) None of the board positions were advertised.

(3) There was no independent or transparent process
bywhich a suitable pool of candidates was identified.

(4) There was no independent or transparent process
bywhich proposed candidates were selected.

(5) None of the candidates were interviewed at any
stageprior to appointment.

(6) No due diligence was carried out in respect of any of

theproposed appointees.

COI013173
COI013179
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(7) No mention was made in the relevant Cabinet paper
orminutes of the fact that Dr Venzen and Mrs Blaize-
Cameron’s appointments were revoked less than a
monthearlier.

(8) It follows that no reasonable effort was made to
identifyand select the most suitable and qualified
candidates for membership of the Health Services
Authority Board.

RESPONSE

Reference is made to the Attorney General’s earlier

responses.

As stated above, the reappointment of and Dr Yvonne
Renee Venzen and Mrs Kishelle Blaize members was
consistent with achieving a balance of expertise in the
new Board. The Cabinet Paper specifically mentioned
that each of them had served on the BVIHSA Board
until 16 May 2019. No confusion or misapprehension
was likely to be caused by the fact that the Cabinet
Paper did not specifically mention that those

appointments had been revoked.

In relation to the May 2019 appointments, it appears from
the documents that have been disclosed that there was
no compliance with the procedures in the Cabinet
Handbook.In particular:

(1) No conflict checks were carried out, and
(2) The procedures set out at paragraph 6.8 of the

Handbook were not followed.

COIl010416

RESPONSE

There is no basis for the assertion that the steps
contemplated by 6.8 of the Cabinet Handbook were

ignored. Candidates are asked, at the time they are
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approached to ascertain their willingness to serve and
officials are mindful of the need to avoid such conflicts
when considering the suitability of a candidate..The
Cabinet Memorandum sets out the information required
by the Handbook and the considerations /6.8 mandates
were part of the informal process of discussion and
decision-making that led to the proposals to the
Cabinet.

As is plain from the Cabinet Minute, Cabinet noted that
Mr Lemuel Smith was employed at a private company
owned by the Minister for Health and Social
Development, thereby identifying and considering the
potential conflict. No such conflict was deemed to have
existed as a result of the appointment of Mr. Lemuel
Smith. His appointment was on the basis of his
exemplary services rendered on previous BVIHSA

Boards

5 September 2021
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RECRUITMENT AND SELECTION
PROCEDURES MANUAL

Membership of Statutory Boards

This manual is a working draft that is still being edited, proofread and tested and
should not in any way be considered or referred to, as a final document
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1. Purpose of Manual

The purpose of this Manual is to provide the Ministry with strategic guidance to recruit and select
competent members to achieve the Board’s objectives and to ensure that recruitment and selection
activities comply with applicable laws and regulations.

2. Identify the Need

a) The recruitment process begins when the need for an appointment is identified within the
Board.

b) An internal tracking system alerts the Ministry on an upcoming vacancy, three (3) months
in advance.

c) This need could vary from filling a vacated, expired, revoked position, or intention to
vacate or not renew membership (if applicable).

3. Develop A Recruitment Plan

a) Once the Board identifies the need for an appointment, due diligence is done by the
Ministry to review instrument of appointment in the Ministry’s files.

b) The Board clearly identifies how the vacant role affects its operational goals.
4. Advertise the Position

a) The Ministry will instruct the Information and Public Relations to publicise the vacancy.

b) Publicity of any vacancy within a Board will include official announcement and
advertisement on Government’s website (www.bvi.gov.vg) and governmental social media
platforms, statutory agency communication platform and a combination of other media
platforms.

c) Adverts for membership will be prepared by the Information and Public Relations (GIS)
for release to be public for their information once approved by the Permanent
Secretary/Financial Secretary.

5. How to Apply

a) All advertisement will include the type of documents to be submitted along with the
address to which it must be submitted and a deadline.

b) All applicants will send a cover letter and Resumé/Curriculum Vitae to the address
provided on the advertisement.

c) All applications must be submitted by the given deadline indicated.

d) All applications submitted must be acknowledged.

2|Page Process Manual-Prepared by the Premier’s Office
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6. Review Applications

a)
b)

c)

The Ministry receives applications via email or hand delivery.

An internal application review committee assesses each application to ensure that they
meet the criteria as stipulated in the advertisement.

Review the applications to eliminate any candidate who does not meet the minimum
requirements for the vacancy.

7. Shortlisting of Applicants

a)

b)

d)

Shortlisting should be done by a minimum of two (2) persons in the interest of objectivity
and fairness.

One (1) of the persons participating in the shortlisting process should be from the Ministry
under which the relevant board falls.

A short list of candidates will be compiled using a uniformed methodology consisting of
shortlisting matrix of the requirements advertised.

Strong emphasis is to be placed on the information supplied in each candidate’s Curriculum
Vitae/Resume’ and relevant application forms, as measured against the advertised
requirements.

8. Identify and Select the Interview Panel

a)

b)

3|Page

The selection panel would be structured to ensure balance and objectivity in the selection
process.

A selection panel should comprise of at least three (3) and no more than five (5) members.

The members of the panel, collectively, should possess the knowledge and competence to
assess candidates against the selection criteria for the position.

Up to two (2) members can be invited from the private sector.

Every effort should be made to ensure that the most suitable recruitment committee
members are identified to facilitate the recruitment and selection process.

There must be at least one independent panel member. This person may be from any of the
following:

1. Another Public Sector organisation;
ii.  Outside the Public Sector in a specialised position. These prospective members

from outside the Public Sector should be informed beforehand that they will not
be paid for their participation.

Process Manual-Prepared by the Premier’s Office
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g)

h)

RESTRICTED
Where prospective panel members are likely to have personal or professional knowledge
of applicants, care should be taken to ensure that his/her knowledge is not shared and does
not influence the selection panel/process in anyway.

If there is any conflict, panel members are to voluntarily recuse themselves or be asked to
do so.

9. Interviews

Depending on the size of the Board and the recruitment committee, an interview is scheduled for
those remaining candidates.

10.

11.

4|Page

a)

b)

d)

e)

Interviews can be conducted as one-on-one, in-person interviews between the applicants
and the recruitment manager.

Interviews may be formal or casual; on-site, off-site, or online via virtual platforms such
as; Webex, Zoom, etc.

Any additional interview should be more in-depth; for example, in interviews between a
candidate and multiple members of the recruitment committee interviewer, each member
of the recruitment committee is to focus on a specific topic or aspect of the job to avoid
redundancy and ensure an in-depth conversation about the role and the candidates
qualifications and experience.

Note: Candidates who were not selected for an interview should be informed that the
recruitment process has moved forward and they are no longer under consideration.

Final interviews should be extended only to a very small pool of top candidates, if
necessary.

Applicant Assessment

a)
b)

c)

a)
b)

All candidates are subject to a background check.

Background checks review candidates’ criminal record, verify employment history and
eligibility, and run credit checks (if necessary).

Reference checks should verify any pertinent information shared by the candidate about
previous employment--job performance, experience, responsibilities, workplace conduct,
etc.

Making a Selection

Selecting the best candidate is one of the most important functions of the interview panel.
This process must ensure that candidates are only assessed according to their capability to

carry out a given task, based on justifiable, objective criteria that are clearly related to the
membership responsibilities.

Process Manual-Prepared by the Premier’s Office
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g)

h)

3

k)

D

RESTRICTED
The recruitment committee chair is responsible for ensuring that the assessments and
interviews are chaired and conducted effectively, and that all candidates are subjected to
the same selection process.

Each member of the interview panel is required to complete the relevant score sheets before
the closure of the interview.

In instances where the interview is the final method of assessment, the panel should come
to a consensus on the selected candidate before closing the interview.

A candidate should be considered for selection if he/she possesses the competencies
necessary to meet the inherent requirements of the vacancy.

Where the candidate with the highest score is not selected justification should be clearly
made on the score sheet.

The candidate with the highest amalgamated score from the various selection instruments
used should be considered for the position pending the completion of the vetting process.

Selection should be final only after the relevant checks have been made (security,
qualification, reference, experience etc.).

Where two or more candidates have obtained identical total scores, a differentiation has to
be made between those candidates with reasons justifying the decision clearly stated on the
score sheet/outcome report.

Depending on the strength of the competencies displayed by the candidates another
assessment may have to be conducted.

Where the candidate with the highest score is not available, the second best candidate may
be selected if he/she is suitable.

12. Decision

a)

b)

d)

After conducting background and reference checks, the recruitment committee identifies
their top choice.

The recruitment committee should also select a backup candidate; in case the top choice
declines the offer or negotiations fail to produce a signed offer letter.

In the event that no candidates meet the hiring criteria, the recruitment committee should
determine whether or not to start the hiring process over.

If so, the recruitment committee should discuss whether or not to adjust or alter the hiring
process in order to invite more favourable candidates.

13. Outcome Report/Recommendation

S5|Page
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At the end of the interview process, an outcome report should be prepared by the manager
of the recruitment committee.

This report should clearly outline the selection methods used and their respective selection
criteria/competencies and corresponding scores for each candidate.

This report should provide an overview of the interview process and make it easy to
identify the top candidate.

The outcome report along with the relevant decision Cabinet paper and supporting
documents to be presented to the Cabinet of the Virgin Islands will be drafted, indicating
the recruitment committee recommendations for the selection of the most suitable
candidate(s) based on the number of board vacancies being filled.

Shortlisted candidates from the interview process should be informed of the outcome after
a decision has been made by the Cabinet of the Virgin Islands.

Both the successful and unsuccessful candidates should be advised of the selection decision
at the same time.

14. Membership Offer

a)

Once the necessary candidate(s) is identified, the Ministry will extend an initial offer. The
offer letter should include the conditions and other terms of the appointment.

15. Appointment

a)

Once the candidate accepts the membership offer, an acceptance letter is to be prepared.
Forms and paperwork presented to the new member should include:

i.  Appointment Letter
ii.  Instrument of Appointment
iii.  Declaration Form
iv.  Relevant Act(s) and Regulations

16. Onboarding

a)

b)

d)

6|Page

The relevant Chair will be responsible for onboarding of any new members in a welcoming
and professional way will help integrate in a manner that lays the groundwork for a long-
term productive relationship between the new member and the Board.

A welcome letter is encouraged.

If a Chair is appointed, the Ministry will be responsible for the official welcoming him/her
to the Board.

If a member is appointed, the Chair will be responsible for the official welcoming of
members to the Board.

Process Manual-Prepared by the Premier’s Office
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e) If an orientation is part of the onboarding process, the Chair will make sure the new
member has a clear understanding of the expectations and scheduling of meetings, etc.

7|Page Process Manual-Prepared by the Premier’s Office
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Shtornal Audit Deparoment

Ashley Ritier SBulding
CWickham s Guy 7
Road Town, Cortols BT

MEMORANDUM CONFIDENTIAL

REF.: TIA/FAR1/8

TO: Ag. Permanent Secretary,
Ministry of Communication & Works

FROM: Director of Internal Audit
DATE: July3,2014

RE: Final Internal Audit Report: Wickham’s Cay Development Authority

The Final Internal Audit Report on the Wickham’s Cay Development Authority, March 2014 is
attached for your record and action.

As part of the audit reporting process, you were given an opportunity to acknowledge the audit
findings, advised to take note of the various recommendations and additionally asked to provide
this office with a written response. Your management response was received on June 26, 2014
and is attached to this final draft of the report.

Management responses are crucial in the audit reporting process because it offers a balanced
view to the content of the report. Furthermore, it forms part of the final report and demonstrates
your commitment to taking corrective action towards resolving the issues identified. In your
response, you indicated your full agreement with all of the audit recommendations and also
provided your timetable for implementation. Therefore, you have accepted the responsibility for
taking corrective action in resolving the issues and concerns identified in the report.

To ensure that the issues articulated in the report are resolved in a reasonable timeframe, a
follow-up review will be conducted to which further communication will be provided to you.

Bhone, (28%) 4683701 st - Oz (284) 4682558
QFour HManagement QBpecialin
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The Commission would have the power to suspend, terminate, amend and
renew licences and frequency authorisations. The Commission would also be
able to issue special licences where it determines that an emergency or other
exigent circumstance exists.

The Act would require public telecommunications network operators and
public telecommunications service providers to allow other such operators and
service providers to make direct and indirect interconnection to their networks
and services on terms specified by the Commission.

A requirement of universal service would apply to such public
telecommunications services as the Commission determines in accordance with
the policy established by the Minister. The Commission would also be able to
regulate prices for telecommunications services.

Several criminal offences are provided for in Part X. Part XI makes
provision for the finances and reports of the Commission. Part XII provides
gateways for the disclosure of information by the Commission and empowers the
Commission to request information and to apply for a search warrant. Part XIII
contains special enforcement provisions for public telecommunications network
operators and public telecommunications service providers.

Administrative, staffing, transitional and other general provisions are
contained in Parts XTIV to XVIL

This Act was introduced in the Legislative Council on the 25™ day of
May, 2006 and passed through its remaining stages on the 2™ day of June, 2006.

In my opinion, His Excellency the Governor may properly assent to this
Act in the name and on behalf of Her Majesty.

Atto m ey
8™ June, 2006
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Port Development Project

Office of the Auditor General

Government of the Virgin Islands

31 January 2013



AUDIT EXAMINATION

Port Development Project

Page 1

EXECUTIVE SUMMARY

1.

In 2007 the BVI Port Authority approved plans for the expansion of the cruise
ship pier on Wickhams Cay in order accommodate larger cruise ships that had
become commonplace in the industry. The project was put to tender and a
contractor was identified and recommended for approval. = Approval for the
works was not received by Cabinet.

In October 2011 the Authority and BVI Government executed Heads of Terms
with Disney’s Magical Cruise Company for a $12,000,000 loan facility to
expand the pier and construct a welcome center on the 4.1 acre upland. This
was subsequently deemed insufficient for envisioned port development and was
cancelled by the Government.

The pier extension project evolved to include a large scale development of the
upland. There was no revised needs analysis, no comprehensive planning, and
no public tendering. Three proposals were received for the development with
estimated costs up to $57,000,000. The process through which these were
solicited was not documented.

Heads of Understanding for the expansion of the cruise ship pier and large scale
development of the upland were executed between the Government and Tortola
Port Partners in March 2012 for a 49 year public private partnership valued in
excess of $70,000,000.

The Port Authority was excluded from the process of reexamination and
redefinition of the port development project and was not a party to the Heads of
Understanding agreement executed for the proposed development.

A review performed by independent legal experts indicated that the legal
documents (executed and proposed) for the private public partnership between
the Government and Tortola Prot Partners heavily favoured the developers.

The Heads of Understanding agreement with Tortola Port Partners was
terminated in July 2012.

The project for pier extension and upland development was put to public tender
in August 2012 in an expedited process.  The limited timeframe and the
detailed scope of works specified in the invitation may have limited the number
of possible responses and provided a schematic advantage for the previously
selected developer.

The new requirement of a local partner generated a partnership which presents a
conflict of interest.

“TOWARDS GREATER ACCOUNTABILITY”
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AUDIT EXAMINATION
Port Development Project Page 2

SCOPE AND METHODOLOGY

1. The audit comprised an assessment of the processes employed in procuring and
assessing options for the development of the port facilities. It included interviews with key
personnel, examination of files, records and documents and a review of other similar
developments. The examination focused on compliance and regularity of the processes as
they relate to public procurement and transparency.

2. The examination is not intended to assess or examine the merits or otherwise of the
contents of the proposals and submissions received for the cruise pier development. This is
deemed the role of the procurement assessment team.

3. The examination was restricted in the following ways:
1. Files examined at the Ministry of Finance were assessed as incomplete;
ii.  Former consultant for the Ministry of Communications and Works, who was
an integral part of the process from December 2011 to November 2012, was
unavailable for audit interview.

BACKGROUND

4. The cruise ship pier located on Wickhams Cay I was officially opened in November
1994. This was constructed 555 feet long with one mooring dolphin which effectively
extended its utility by 295 feet to 850 feet. The pier was extended in 1999 to 746 feet with
two mooring dolphins (the furthest one situated 267 feet from the extended pier) for a total
mooring facility of 1013 feet. The mooring dolphins are significant as they are used to secure
larger ships which at times exceed the length of the pier. The facility as completed in 1999
could, it was estimated, service ships up to 265 meters (869 feet) but was being used for ships
up to 295 meters (967 feet). The files indicate that even larger ships were at times
accommodated at the pier.

5. The surrounding area (upland) comprises of approximately 4.1 acres of undeveloped
reclaimed land which is fenced for security purposes. The area is largely without
landscaping and lacking amenities.

6. Early in the millennia as cruise lines succumbed to economies of scale by investing in
increasingly larger ships, it became clear that the existing pier was no longer adequate to
service the industry. The Authority was put under pressure by cruise ship operators to
improve the facility or risk losing its market share. As the industry continued to grow in the
Caribbean, the territory saw a decline in the number of passenger arrivals from 2007 to 2010.

7. Fully forewarned, the Authority engaged engineers CH2MHILL in 2007 to perform a
conceptual evaluation and recommend options for the expansion of the pier. Based on the
results of this evaluation, approval was sought and obtained from Cabinet in April 2008 for
the lengthening of the pier by 194.6 feet at a cost not to exceed $7,000,000.

8. The project was put to tender by the Authority in June 2008. With the assistance of
CH2MHILL, the Authority selected the lowest bidder Misener Marine Construction Inc. of
Florida to be awarded a contract (for $12,120,891) to extend the pier and perform related
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repair works. This selection was forwarded to the Ministry of Communications and Works
(the Ministry) to arrange for Cabinet ratification.

0. A paper seeking approval for the contract to be awarded to Misener Marine
Construction Inc. was submitted to Cabinet in September 2008. This stipulated an expansion
of the pier deck by 84 feet, together with the construction of two additional mooring dolphins
and a list of other related works. There was no information in the paper to clarify the
significance of the mooring dolphins which together with the pier expansion would extend the
functionality of the pier by 207 feet in accordance with the CH2ZMHILL design. Without this
information the proposal was rejected by Cabinet on the basis that 84 feet would be
insufficient to service large ships.

10. Cabinet instead called for the establishment of a task force to examine the issues
related to accommodating larger cruise ships in Road Town harbour (an alternative site) along
with other requirements. In the end, no timeline was established and no definitive solution
provided with respect to the urgently required pier extension.

Disney Proposal
11. The proposal for the expansion of the pier and construction of a welcome center was
deemed insufficient for envisioned port development.

12.  Having failed to address the salient issue of the cruise pier’s growing inadequacy the
Authority continued to receive pressure from carriers about the facility. Proposals were made
by both Royal Caribbean and Disney in 2009 for the expansion of the pier and assistance with
financing. In 2011 the Authority stepped up its talks with Disney’s Magical Cruise
Company for a construction loan to extend the pier.

13.  The Disney proposal stipulated a $12,000,000 loan facility which would be used to
construct a two span pier extension at the cruise ship pier and a welcome center. The works
would be performed by Misener Marine Construction Inc. with CH2MHILL as Project
manager. The project duration, as indicated in an appendix to the Heads of Terms, would
extend from 28 July 2011 to 14 November 2012. The loan would be amortized over a ten
year period at an interest rate of 6%.

14.  Upon completion, Disney would have preferential berthing privileges at one of the two
berths for a fifteen year period. The company would also have the right of first refusal of any
third party for the lease or development of the adjacent 4.1 acres owned by the Authority.

15.  Heads of Terms were signed on 11 October 2011 between representative from Disney,
the Premier and the Managing Director of the Authority. The financial impact of the
agreement was limited to the Authority’s ability to repay the loan and to cover any cost in
excess of the loan sum incurred during the development.

16.  The proposed works were based on advancing the CH2ZMHILL process that Cabinet
had stopped in September 2008. In effect it endorsed the construction of an 84 feet deck
extension with two additional mooring dolphins.

17. The nonbinding agreement was subsequently terminated by the Government.
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The New Approach to the Development

18. Pier expansion project evolved to include a comprehensive development of the pier
and upland in an arrangement that required long term partnering with private sector entities.
No public tendering was performed.

19. With a change of the political directorate, the proposal presented by Disney was
brought under new scrutiny and the process of reexamining possible options commenced.

20. A consultant was engaged by the Ministry of Communications and Works for the
purpose of liaising with the Port Authority and advising on port related matters. Through a
process that has not been adequately explained three proposals were received by the Ministry.
These came from Cariblnvest; Trident Development Enterprise LLC; and Tortola Port
Partners. The proposals from the latter two included the pier and upland development
whereas the former related only to the upland.

21. The submissions differed from the Disney proposal in significant ways:
1. Major development of the upland;
ii.  Long term commitment by the Port Authority and the Government 49 — 50
years;
iii.  Long term commitment of the associated cruise lines in delivering passengers;
iv.  Amendment of the Port Authority’s fees (passenger tax)
v.  Substantially excluded possibility for local involvement in the development;

22. Of the three proposals a decision was taken by the Ministry to accept the Tortola Port
Partners submission which detailed a $57,000,000 investment for the pier expansion and
upland development on a 49 year marine and land lease arrangement.

Planning and Scope

23.  Despite the magnitude of the newly proposed development, examinations of the
records do not indicate any comprehensive planning or revised needs analysis to redefine the
scope of the project and development of the upland.  The provisions of the Public Finance
Management Regulations (PFMR) with respect to public procurement were largely ignored.
The Protocols for Effective Financial Management (PEFM) that were executed on 23 April
2012 between the Government of the Virgin Islands and the UK Minister for Overseas
Territories were not in place during the early part of the project. The provisions of this
document however, echo general good practice with respect to major project planning and
financing that should have been considered and observed, in the development of the project.
Both are therefore referred to herein.

24. The revised project was not suitably appraised prior to the procurement stage as
required by PEFM 11.a. No analyses or other documentation was found supporting the
desirability of an immediate and large scale development of the upland. No assessment was
performed on the state of the market and how the development would likely impact other
property owners, prospective developments and existing businesses on Wickhams Cay and in
Road Town.
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25.  In the absence of a project plan, the format and scope of the development appears to
have been driven by the developers’ vision and interests as opposed to what was needed and
beneficial for the territory.

26. Significantly, the Town and Country Planning Department which is the Government’s
primary advisor on development ideas, concepts and planning issues was notably absent from
the cross agency consultations solicited for this major development scheduled to take place in
central Road Town. The Department did however receive development plans for approval in
March 2012 (submitted on behalf of the then Managing Director of the Authority Mr Vincent
O’neal) that were limited to the pier expansion and welcome center.

27.  The process of securing stakeholder consultations, to better define the project and gain
support for the development, commenced after Heads of Understandings were executed with a
developer, Tortola Port Partners. This should have taken place before tendering or otherwise
securing a contractor. This process resulted in some significant amendments to the proposal:

i.  The proposed investment increased from $57,000,000 to $70,400,000 with an
additional $18,400,000 being allotted to community investments.

ii.  Four buyout options were incorporated into the proposal at years 15, 20, 30 and
39.

iii.  Rebate of passenger taxes would be granted to the two participating cruise
lines for up to 15 years.

28. Subsequent to the selection of a developer a business appraisal was performed by PKF
(BVI) Limited (dated 20 July 2012) and independent legal advice to review the existing
agreement and pending legal documents was sought and received in July 2012.

Procurement Process

29.  There was no transparency in the process by which the three submissions were
received.  Contrary to the provisions of PFMR173 and PEFM 11 b. the public tendering
process was not engaged. This failure likely deprived the Government and the Authority from
obtaining broader interest and possibly more favourable results.

30. It is also unclear what the companies were invited to submit a proposal on as the files
contain no invitation for proposal and no project specifications.

Agency and Executive Approval
31. The BVI Port Authority is a body corporate charged with providing, operating and
maintaining port and harbour services and facilities of the BVI.

32. The entity is specifically authorized to develop and manage all lands that have been
leased or vested in the Authority (British Virgin Islands Port Authority Act 1990 section 4
(e)). It is in addition, empowered by section 5(d) of the Act to coordinate and execute any
Government project in any specified port.

33. Throughout the period in which the prospects for the development were being pursued
and assessed (November 2011 — July 2012) the project was directed and controlled by the
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Ministry of Communications and Works, to the exclusion of the Port Authority and its Board.
The project scope and costs were expanded representing a major shift in the development
which received no prior approval from the Port Authority.

34, Heads of Understanding were executed on 27 March 2012 between the Government
and the selected developer, Tortola Port Partners. These provided a basis for the Government
and the Developer to continue negotiations to iron out relevant details and finalize the
documents required to advance the project. The Heads of Understanding agreement stipulated
a term of 90 days after which either party could terminate the agreement by giving 14 days
written notice. The BVI Port Authority was not a party to the agreement.

35. The Board Members were however informed that the development was being pursued
at a meeting on 26 January 2012, briefed at a meeting on 8 March 2012 that the Disney
agreement had been cancelled and after execution of the Heads of Understanding the Minister
of Communications and Works, and the Consultant attended a Board meeting on 3 May 2012
to provide information to the members about the selected proposal.

36.  Subsequent to this, the Board received instructions from the Ministry on required
actions and ratifications to ensure that the process was not hindered. These included:

1.  Requirement to execute an agreement with the Developer for a credit of
$3,043,880 to allow for ready mobilization of the pier work pending execution
of the development contract. The proposed agreement stipulated that the sum
would be reimbursed to the Authority once the contract was signed. The
rational was that the pier expansion was mandatory and the piles would be
required for these works whether or not the contract was awarded to the
Developer.

ii.  Requirement to issue a resolution for the Authority to enter into an agreement
with Tortola Port Partners for the development of the pier.

iii.  Requirement to cover the costs of the presentation made by the Developer in
conjunction with the Ministry in July 2012 at a cost of $11,215.00.

37. The three million dollars for purchasing piles was approved by the Board but the
transaction was not pursued for reasons not disclosed in the records. Despite the push to
purchase piles for use by Tortola Port Partners, the Department of Trade advised that no
application for a trade license had been received from the developer to do business in the BVI.

38. The resolution authorizing the execution of an agreement with Tortola Port Partners
for development of the pier was passed by the Board on 5 July 2012 and signed by the Acting
Chairman.
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39. At the time of the audit the costs for the presentation in excess of eleven thousand
dollars had not been paid by the Authority.

40.  In effect, the role of the Port Authority was reduced to endorsing decisions already
made by the Ministry. In excluding the Authority from the decision making process the
Ministry failed to avail itself of the experience and knowledge residing in the management
and Board of the Authority.

Independent Legal Review

41. A review of the legal document by experts in the field of Public Private Partnerships
indicated that the documents (executed and proposed) for the partnership heavily favoured
the developers.

42.  Throughout the process the Attorney General’s Chambers was consulted for
clarification and legal advice with respect to the Government’s interests.  All of the legal
documents, however, originated from the Developer’s lawyers. In June 2012 the Financial
Secretary sought independent legal advice from specialists in the field of Public Private
Partnerships (PPP). A team of lawyers from the firm of Baker & McKenzie LLP in the UK
reviewed the proposed Project Development Agreement (PDA), the Heads of Understanding
(HOU) agreement and the Ground Lease that had been drafted for execution by the Authority
and the Developer.

43. The review raised a number of concerns with respect to the Government’s position in
the partnership. Among these were:

1.  Absence of guarantees or a performance bond which would require the
controlling entities for the developer to provide substantive support or security
for its obligations should it be unable to perform as contracted;

ii.  Allocation of risk drafted in a manner to heavily favour the Developers;

iii.  Failure of the development documents to state how the project will be
financed. Debt financing would require review of the documents by lenders
and thereby cause time delays;

iv.  Absence of performance standards. These are especially desirable to regulate
the operation of the Pier Park ensuring that it is operated and maintained to
acceptable standards;

v. Absence of a positive obligation on the Developer to carry out the
Environmental Assessment, abide by its conclusions and carry out its works in
accordance with strict environmental requirements and standards;

vi.  Failure of the agreements to give the Authority approval rights for the initial
design and any changes;
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vii.  Absence of a stipulation which would require the Developer to assume the risk
for the performance of its subcontractors;

viii.  Absence of a provision stipulating ownership of the pier;

ix.  Absence of safeguards preventing the Developer from transferring shares at
least until after the works are complete;

x.  Absence of a provision which allows the Authority or the Government to step
in to remedy situations or in case of a default;

xi.  Existing ambiguity as to the nature and purpose of the HOU. The document is
being referred to in the PDA in a manner which suggests that it is a full form
agreement when usually an HOU is used simply to document key terms which
would be embodied in detail in a more substantive agreement.

xii.  Failure of the PPP Agreement to set out obligations of the cruise lines in detail.
In particular, nature of their use of the pier (guaranteed passenger numbers and
ships per year), whether the agreement is binding or contingent on other
provisions, whether cruise lines are contributing to the cost of the project and
consequences of the cruise lines failing to use the pier as agreed.

xiii.  Failure to make provision for the Authority to be a party to the berthing
agreement. This is desirable as the Authority will be continuing to operate the
pier and the agreements are a major source of revenue for the project.

xiv.  Failure of the HOU to stipulate whether the decisions of the Cruise Industry
Planning Board are binding or simply advisory. Though this is likely to be the
latter.

44. Other points raised were the need for the insurance provisions to be revised by an
insurance adviser to ensure adequate coverage and appropriate assignment during the
development and operation periods. The need to strengthen the warranties as the
requirements and standards stipulated in the document provide only vague and poorly defined
assurances.

45. The initial process which was being expedited contained several shortcomings which
could function to the detriment of the Government and the Port Authority. Efforts to secure
independent expert knowledge on the format, structure and provisions of PPP agreements was
sought only after steps were in the advanced stages for drafting the terms of the parties legal
relationship.

“TOWARDS GREATER ACCOUNTABILITY” 285



AUDIT EXAMINATION
Port Development Project Page 9

Implementation of the Procurement Process
46. The process was discontinued and the project put to public tender in an expedited
process which may have limited the number of possible responses.

47.  After execution of the Heads of Understanding and commencement of preliminary
activity on the development, the project was halted.

48.  Ministry of Finance then published on its website a request for “Expression of
Interest” dated 31 July 2012.

49. The project outlined in the document included:
i.  Cruise pier which must at minimum accommodate vessels with minimum
length of 1,300 feet, minimum deck width of 45 feet and rated for two 170,000
tons ships.

ii.  Development of approximately four acres of vacant reclaimed land in the
immediate vicinity of the cruise pier for the use of cruise passengers. Must
include a visitor center, shopping mall/village, recreation areas/green space;
restroom facilities; staging area for transfer of passengers to taxis or tour
operators on land or sea.

iii.  Construction schedule that would allow for readiness for use of pier and
landside improvements by January 2014.

50. Additional requirements were:
1. Submitted concept must be self-financing;

ii.  Involvement and partnership of a cruise line partner(s) which subscribe to a
philosophy that is aligned with the Virgin Islands Brand and target market and
having a medium to long term relationship with Virgin Islands as a destination
or home port of choice in their itineraries;

iii.  The use of a local partner(s) (strongly encouraged);

iv.  Expectation that the project would be used to train, transfer technology to the
local population to maximize the use of local resources.

51. The initial closing date for the Expression of Interest was 16 August 2012 which was
extended twice. First to 28 August 2012 and later to 12 September 2012. Aside from the
publication on the Ministry of Finance’s website, the request for Expression of Interest was
published as indicated below:

Publication Dates Advertised Stated Closing Date
Daily Commercial News (Canadian based) 22, 23 and 24 August 2012 28 August 2012
BVI Beacon (Local) 16 August 2012 28 August 2012
Island Sun (Local) 18 August 2012 28 August 2012
Island Sun (Local) 25 August 2012 16°'9 August 2012
Stand Point (Local) 16 and 23 August 2012 28 August 2012
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52. The publications above provided a submission period of less than two weeks for a
project envisioned to cost between $50,000,000 - $75,000,000. The extended submission date
of 12 September 2012 was not found in any of the publications examined. In addition, no
evidence was found to support assertions that the tender was also advertised in the Wall Street
Journal.

53. The process resulted in the submission of three proposals. These came from GLF
Construction Corporation; Tortola Port Partners; and Royal Caribbean Cruises Ltd/Decco.

54. The submissions were reviewed for responsiveness by a committee chaired by the
Deputy Financial Secretary and comprising of representatives from the Ministry of Natural
Resources and Labour, Ministry of Communications and Works and the Public Works
Department. After which all three developers were invited to submit tenders by 11 October
2012. Two were subsequently received. GLF Construction Corporation did not submit a
tender.

55. The two tenderers were invited to make presentations to a committee formed for the
purpose of negotiating the terms of a PPP agreement. The committee’s membership included
the Financial Secretary, the law firm of Baker and McKenzie of the United Kingdom
(specialists in PPP arrangements), the accounting, audit and business strategy firm
PricewaterhouseCoopers of Trinidad and Tobago, together with the Chairman of the BVI Port
Authority and representatives of the Attorney General Chambers and the Ministry of
Communication and Works.

56. At the time of the Audit Examination the assessment and negotiation process was
being undertaken and not subject to audit review or comment.

57. The intention was to have the process expedited to accommodate an early construction
schedule. However, the provisions in the invitation for expression of interest mirrored the
previously accepted proposal from Tortola Port Partners to a considerable extent which may
have created an unfair advantage. This opens the door whereby the impartiality of the process
could be challenged. In particular the requirements that the developer be partnered with a
cruise line; commitment from said cruise line to have the BVI as a medium to long term
destination; requirement that the successful tenderer to provide training etc.

58. The tying together of the dock expansion to the development of the upland without
making allowance for the possibility of separate submissions and assessment limited the
government’s ability to achieve value for money and precluded other parties that might have
been qualified to perform one or the other engagement. In particular local developers and
investors.

59. The additional requirement of the submissions that there be an opportunity for at least
20% of local ownership in the venture. This may have been in response to local criticism
regarding the absence of locals’ involvement in the previously endorsed Tortola Port Partner
proposal. No details were incorporated as to the format in which this should take place (at
the time of the submission, during the construction period or during the operating phase). In
satisfying this requirement the Royal Caribbean Cruise Lines proposal partnered with the
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local firm Romasco which has maintained an interest in the development before it became
active. The subsequent submission by Tortola Port Partners named the BVI Investment Club
as its local partner.

60. The involvement of BVI Investment club raises potential issues of conflict of interest
in the following respects:

1. The principal of PFK (BVI) Ltd., the firm engaged to prepare a business case
for the initial Tortola Port Partner/ BVIG PPP is also a President of, and public
figure for, the BVI Investment Club.

ii.  The declarations of interest for election candidates published and Gazetted on
10 October 2011 show more than one elected member with shareholding
interests in subsidiary companies owned by the BVI Investment Club.

61. In terms of compliance it could be said that the minimum was applied to the
procurement requirements stipulated in the PFMR. The process was not one that allowed for
broad range involvement and may have limited the Government options.

Conclusion

62. The process of addressing the pier expansion needs commenced in 2007 with a
professional project assessment and competitive tendering for a project which should have
cost just over $12,000,000. This ended in inaction due to insufficient information being
provided to the Cabinet. The project was subsequently allowed to evolve into an undefined,
large scale development which bypassed much of the planning and preliminary approval
processes required for prudent and transparent management of public projects. Subsequent
tendering of the works was performed to satisfy PFMR provisions on procurement but in a
fashion which did not allow for broad scale participation of other qualifying developers. The
highly specific nature of the project requirements created an advantage in favour of the
previously selected developer (TPP).

Recommendation

1. All public agencies should apply the highest standards when seeking to engage
contractors on public projects. This is particularly so on multi-million dollar projects
which bind the Government for the long term. This must include competitive
procurement procedures, full transparency and equitable terms. The procurement
regulations of the Public Finance Management Act should be adhered to along with
the standards for good practice present in most industries.

2. Expansion of the pier facility to accommodate large cruise ships and essential
infrastructural and aesthetic works should be given priority to ensure that the
territory’s cruise industry is not further negatively impacted.

3. Major development of the upland should not be approved without the proper
assessments as to need and appropriateness with input from required expert services
and public agencies such as Port Authority, Town and Country Planning, and other
stakeholders.
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Office of the Auditor General
British Virgin Islands
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PUBLIC ACCOUNTS COMMITTEE’S FINAL REPORT ON
THE CRUISE SHIP PORT DEVELOPMENT PROJECT

Part V - Questionable Payments

TPP Ovetrpayment - $618,928.56

98.

99.

100.

101.

102.

The Committee examined the amounts and circumstances under which payments
of $1.7million and other amounts wete made to patties under agreements arising
from the failure of the TPP arrangement and subsequent events.

Termination of the TTP atrangement in October 2013 kicked into effect other
atrangements with that company for testitution of costs. On 14 May 2013 the
patties executed a “Letter of Authorisation for Certain Pre-Develgpment Services in Advance
of the Effectiveness of the Profect Development Agreement” (the LOA). The LOA was based
on Heads of Terms, allegedly executed on 10 May which set out preconditions that
'TPP would have to satisfy ptiot to the patties signing a contract for the works, A
copy of the Heads of Terms (executed on 10 May 2013) was tequested by the
Committee but not supplied.

The LOA authotized TPP to proceed with specified setvices in preparation for
commencement of the works and provided that, if the arrangements failed to
advance to the execution of an agteement, TPP would be entitled to claim
compensation for an amount not exceeding $1,772,450.

After the process was terminated in October 2013, TPP submitted a claim for
teimbutsement to the BVI Port Authority of $2.1 million for wotks performed
between 11 May 2012 and 30 September 2013. The Authotity engaged PWC to
teview and verify the invoices submitted with the claim. All invoices that were
dated prior to the 14 May 2013 signing of the LOA (totaling $882,979.75) were
rejected for payment. Additional invoices totaling $164,467.02 could not be
vetified by PWC. The verified invoices which qualified for reimbursement totaled
$1,090,521.44.

The full amount of $1,772,450 was paid out on the claim. " Ditect payments of
$110,335.03 and $46,914.64 were made to Roger Downing & Pattner and IDEA
tespectively. The balance of $1,615,200.33 was
paid to Tortola Port Pattnets in accordance with the LOA and Close Out
Agreement executed on 13 January 2014 between the Govetnment, the Authority
and TPP.
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BE IT RESOLVED that the Public Accounts Committee of the
Second House of Assembly of the Virgin Islands hereby requests that the
Minutes that have already been reviewed by the PAC as previously
agreed are hereby confirmed as amended

Honourable Ralph T. O’Neal - Chairman  Yes
Honourable J. Alvin Christopher - Member Yes
Honourable Andrew A. Rahie - Member Yes
Honourable Marlon A. Penn - Member No
Honourable Alvera Maduro-Caines - Member No

Passed by the Public Accounts Committee this 9th day of April, 2014.

Secretary, Pubjic Accounts Committes.
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BE IT RESOLVED that the Public Accounts Committee of the
Second House of Assembly of the Virgin Islands hereby requests to
withdraw the PAC Interim Report on the Ports Development Project
which was submited to the Clerk on 2nd April, 2014 that was intended o

make part of the Order of the Day for the Sitting that was scheduled for
8th April, 2014;

- The PAC is submitting an amended version of the Interim Report

in order to make part of the Order of the Day for the Sitting of 17th April,
2014;

Honourable Ralph T. O*Neal - Chairman  Yes
Honourable J. Alvin Christopher - Member Yes
Honourable Andrew A. Fahie - Member Yes
Honourable Marlon A. Penn - Member No-
Honourable Alvera Maduro-Caines - Member No

Passed by the Public Accounts Committee this 9th day of April, 2014.

Secretary, Pu ccounts Committee,
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IN THE MATTER OF THE TERRITORY OF THE VIRGIN ISLANDS COMMISSION
OF INQUIRY 2021

LEGAL SUBMISSION

TO THE COMMISSION OF INQUIRY REFERENCE SUBMISSION ON BEHALF OF

THE HONOURABLE MARK VANTERPOOL

1. This brief submission comes in response to a warning letter served on the Hon. Mark
Vanterpool on 13 September 2021. A copy of the relevant sections of the British Virgin
Islands Ports Authority Act, 1990 is attached.

2. The Hon. Mark Vanterpool was served with WARNING LETTER NO. 1 by the Commission
of Inquiry on 13 September 2021. Hon. Vanterpool submitted his written response to the
Commission by the extended deadline on Thursday 23 September 2021.

3. I propose to set out in this analysis the position as to the powers that the British Virgin
Islands Ports Authority Act, 1990, (as amended) [the Act] grants to a Minister over the
decisions and actions of the BVI Ports Authority.

4. The British Virgin Islands Ports Authority was established by the Act being a body corporate
to have perpetual succession which may sue and be sued in that name and perform such other
acts as bodies corporate perform. Section 2 (4)(11) of The First Schedule to the Act gives the

Authority the power to regulate its own procedure, subject to the Act itself.

W

In his response to the criticisms listed in his Warning Letter, the Hon. Vanterpool referred to

the Act and in particular to....

SECTION 19(1) OF THE ACT which states;

“The Minister may give the Authority general directions in writing as to the

performance of its powers under this Act on matters which appear to him to affect the

public interest and the Authority shall give effect to such directions.”

INTENT OF THE ACT

6. It is clear that it was the intent of the Act to give certain powers to the Minister. The intent is

described in the marginal notes next to section 19, “Powers of the Minister in relation to the

Authority”. While the Act states that the Minister “... may give general directions in
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writing....”, it is also clear that any directive (oral or otherwise) given by the Minister to his
or her Secretary, or other subordinate to issue certain instructions which may be deduced in
writing, is tantamount to the Minister being in full compliance with the Law. Any official
minutes of the Authority which is on record and to which the Board Members of the
Authority has assented to or has access to, can also be properly referred to as “instructions in

writing”;

7. Section 19 (1) of the Act goes on to assert that directions which the Minister shall give to the
Authority on matters which appear to him [the Minister] to affect the public interest, shall be
given effect by the Authority.

8. Further, the Authority is mandated to implement any policy or decision of the Minister as

required under Section 4(g) of the Act which states:

“4. The Functions of the Authority shall be -
(g) to perform such acts as the Minister determines and report to the
Minister at such times as he requires respecting the Matters to which this

Act relates;...”

9. Another mentionable point is section 7(5), which indicates the extent of the Ministers reach
over the Authority. This section provides for the Minister’s purview to select the Auditors for

the Authority.

SECTION 7(5) OF THE ACT
“The accounts of the Authority shall be audited at least once .... with the approval of the

Minister.”

CONCLUSION
10. In concluding, it is important to note that while the Authority’s Board [the Authority] has
certain powers given under section 5 of the Act, it is clear that the Minister has overarching
Authority to give general directions to the Board. Judicial precedents were not mentioned
herein as it is believed that Section 19(1) of the Act which confers powers to the Minister
should be interpreted literally and be given strict construction, holding that it should be given

literal terms, without looking to other sources to ascertain the meaning.

Denniston Fraser

Counsel for the Hon. Mark Vanterpool
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Revocation of Membership of Statutory
Boards under the Premier’s Office

. 19 March 2019 - PO - Mrs. Elvia Smith-Maduro - Memo No. 103/2019

Background Information

1) Under the law, statutory bodies of the Virgin Islands are
guasigovernmentorganizationsbut that get their powers, service rules, authority
by an act of parliament or state legislatures. They are generally established to
perform specific functions which a government considers effectively performed
outside a traditional departmental executive structure. They fulfill the
requirement for operational independence from the government however,
funding arrangements are dependent on the annual appropriations processes in
most instances for those statutory bodies who receive their annual budget
allocation by way of a subvention from Government.

2) 2. As a result of the recently concluded general elections there was a change
in the government administration and a reshuffling of portfolio subjects across
ministries. The list of statutory bodies under the Premier’s Office portfolio
includes the following;

¢ Planning Authority Board

e Physical Planning Appeals Tribunal
e BVI Tourist Board

e Board of Immigration

e BVI Airports Authority

e BVI Ports Authority
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Telecommunications Regulatory Commission

Building Authority

Prospect Reef Management Company

Maritime Advisory Board

Climate Change Trust Fund Board

3) Membership of each statutory board is approved by Cabinet and instruments
of appointments signed by the respective Ministers or the Governor.

4) 3. With each new Government Administration it is common practice that
some or all current board membership is dissolved and new members appointed
to the respective boards. The manifesto of the new government administration
calls for innovative, forward and progressive ideas, initiatives and action from
each government ministry, department and agency during this recovery period.
For those initiatives that must be implemented through a statutory body the
same principles for innovative, forward and progressive initiatives and action will
be required.

5) 4. The manifesto of the new government administration places heavy
emphasis on youth involvement in every aspect of the development of the
Territory. As such the intention is also to appoint a youth representative on each
statutory board and committee. In addition, recommendations will be
forthcoming for a new policy to amend the membership terms of each board to
not extend beyond the term of the sitting Administration that appointed the
board.

6) 5. As such Cabinet’s approval is being sought to revoke the membership of
the current statutory boards under the Premier’s Office portfolio to allow for the

right mix of new innovative and progressive minded members to be appointed
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that would include representation of youths on each board. A list of the current
membership of each statutory board under the Premier’'s Office portfolio is
attached at Appendix A.

Purpose

7) To dissolve current board membership and appoint new board members

Cross-Ministry Consultation

8) The Attorney General, the Financial Secretary, Ministry of Natural Resources
and the Ministry of Transportation, Works and Utilities have been invited to
comment on the paper.

Financial Implications

9) I have noted the comments of the Attorney General when he stated,"I have
not had the opportunity to review the removal provisions ofALL the Boards
(statutory corporation or otherwise)." To this end, it is critically important that
Cabinet satisfies itself that even in the cases of the BVI Ports Authority and BVI
Electricity Boards wherein there is express provision for the removal of Statutory
Board members and as cautioned by the Attorney General, the discretionary
powers of Cabinet must be exercised reasonably.

10) In light of the above, before Cabinet takes the decision to remove any Board
Director of a Statutory Board, Cabinet must satisfy itself that it not only has the
power to do so as per the respective statutes establishing the Boards but that in
removing the Directors amass that this will not easily be construed by any arbiter
as acting/behaving unreasonable. To act otherwise in these circumstances may
expose Government to claims of unreasonable dismissals which in turn could
result in huge financial liabilities being attached to Government.
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Legal Implications

11) May I note further that there is no provision for revoking the appointment of
members of the Tourist Board ,But that is cured by section 20 of the
Interpretation Act (Cap. 136) which authorises an appointing authority to remove
an appointee at its discretion.This of course entails compliance with the rule of

law requirement I had previously made reference to.

Communication Strategy

12) Ministry to send written communication to each board member advising of
dissolving of their membership pending Cabinet's approval

Conclusion

13) Existing board membership to be dissolved and new members to be

appointed.

Decision Sought

Cabinet is invited to:

1. approve the revocation of the board membership of the following

Boards under the Premier’s Office portfolio with immediate effect;
m BVI Tourist Board leave on ex-offico
m BVI Ports Authority

2. approve the membership on any board should not go beyond the
term of the sitting Administration

3. agree to an expedited extract of the decision made by Cabinet
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1. new government has come in with a new mandate and a sresult it is decide
to reasess the membership of all boards in a manner that they see will
allow the mandate given by the people to be expedited in transparent and
accountable manner

2.in so doing in the case of BVITB all ex-pffcio Members will remaim, all other
members will be removed and some having the opportunity to return along

with some new members .

3. justifiable reaons that each member will be removed and the new
composition will be fully asssisted and brought back to Cabinet and if fall
within the gamut will be reassessed in keeping with this Adminstration's
mandate Chairman advised revocation and

4. Malone given the national mandate on economic pillars that an asessment
that it was justifable reasons; as aprt of the narrative that givne the full
national importance to the economy these two particular boards

5. DP agrees with the premis that Boards should not exceed the tenure of an
Administration and it proves challenging; it could expose to certina levl of
reisk but weighing the potentaio for this Boards to interfere with our
mandate willing to be exposed to that risk as Member of Cabinet; nto good
that appointments; incorrect actions of the past could have a real impact on
how things are going forward.it is reasonable to say we havae am mandate
from the peoplebut their asociation with the former party Administriation,
they did the same; while not explicit it was apparent ; comotment to the
mandate must be paramount

6. Rymer agrees and supports sentiments and Vincet nad terms should not

exceeed

7. would like to see in Code of Conduct that caretaker period.
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8. removal and revocation powers
9. AG must alwasy have a
10. Chairman voiced concerns believe that we should break with conv

11. has wide disrcretion powers which should be ;used with prinple of
amainistration and not without jutifiable reasons and rsiks underming our

comittmet to good administration and good governance

12. Thank gover for notivgi his converne and difintion of justiable differs from

ours.

Recipients: Financial Secretary, MOF; Attorney General, AGC;

Hon. Andrew A. Fahie
Premier
27 March 2019
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Revocation of Appointments of Board
Members - British Virgin Islands Electricity
Corporation

. 25 March 2019 - MTWU - File: CW/EL.6/46 - Mr. Andrew St. Hilaire

- Memo No. 115/2019

Background Information

1) Section 3 of the British Virgin Islands Electricity Corporation Ordinance (CAP
277) provides for the establishment of a Corporation to be known as the British
Virgin Islands Electricity Corporation (BVIEC). Section 4 of the Ordinance
stipulates that the Corporation be constituted as follows:

a. A Chairman;

b. Not less than three and no more than five members, who are referred
to as ‘appointed members’; and

¢. Two other members, who are referred to as ‘ex officio Members’, who
shall be the Permanent Secretary of the Ministry responsible for
electricity and the General Manager of the Corporation.

2) Section 5 of the Ordinance states, "The Chairman and any appointed member
of the Corporation may resign his office by notice in writing addressed to
Cabinet, and may be removed from office by Cabinet in its discretion at any
time".The Ordinance in Section 6(1) further states, “Subject to Section 5, an
appointed member, other than the Chairman or the ex-officiomembers, shall
hold office for such period not exceeding four (4) years, as may be specified in
the notice appointing him, and on the expiration of such period shall be eligible
for reappointment. Provided that in the case of appointed members, Cabinet
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shall specify such periods of appointment so that the periods of appointment of
not more than one-third of the members shall expire in any one year”. Pursuant
to this section of the Ordinance all appointed member positions have been filled
as listed below:

a. Ms. Pearl Smith was re-appointed as Member for three years, which
will expire on 31 August 2021 (see Appendix A);

b. Mr. Ira Oliver Skelton was re-appointed as Member for three years,

which will expire on 31 August 2020 (see Appendix B);

c. Mr. Ellsworth T. Flax was re-appointed as Member for three and one-
half years, which will expire on 31 August 2019 (see Appendix C);

d. Mrs. Lucia Lettsome was re-appointed as Member for one year, which
will expire on 30 November 2019 (see Appendix D);

e. Mr. Sean J. Palmer was re-appointed as Member for one year, which
will expire on 31 December 2019 (see Appendix E).

3) In Section 6(2) the Ordinance states, "Subject to Section 5, the Chairman of
the Corporation shall hold office as Chairman for a period of three years and
may be reappointed for any further period of three years".Mr. Ron Potter was
duly appointed by Cabinet as Chairman for a period of three years, which will
expire on 30 November 2019 (see Appendix F) and was made after prior approval
for the appointment was obtained by Resolution No. 16 of 2016 passed by the
House of Assembly (see Appendix G).

4) The Vice-Chairman is elected from among its appointed members once in
every year and shall hold office for a period of one year, according to Section
6(3). Ms. Pearl Smith was re-elected as the Vice-Chairman.
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5) Important milestones for the Corporation were the completion of Phase V
Power Development, which was inherited by the sitting Board and the passage of
renewable energy legislation. Collectively, the Chairman and Members, with the
sage advice of the General Manager, Mr. Leroy Abraham, and the Deputy
General Manager, Mr. Henry Creque, was able to achieve the completion of the
power development, which was navigated through tough economic times hitting
the Territory over the last decade. The significant financial investment was
backed by Central Government and the Social Security Board, and was since
credited for helping to minimise damages from the ravages of Hurricanes Irma
and Maria to the Henry Wilson "Freddie"Smith Power Station. Renewable Energy
legislation is now a legal option for alternative sources to power homes and
businesses, and for the Corporation to reduce the overall public energy bill.

6) With any dynamic organisation strategic changes are inevitable to keep pace
with achieving its goals and objectives. To this end, the Government of the Virgin
Islands has mandated that a complete review of the electricity supply regime will
be undertaken during the period 2019-2023 to ensure that there is an adequate
and consistent supply of electricity for homes and businesses 24/7. With this new
mandate the Government now sees it fit to revamp the Board of the British
Virgin Islands Electricity Corporation with new members and subject to the
discretion of Cabinet pursuant to Section 5 of the Ordinance.

Purpose

7) To revoke the appointment of appointed Board Members of the British Virgin
Islands Electricity Corporation.

Cross-Ministry Consultation

8) The subject of this Cabinet Paper has been amended to read "Revocation of
Appointment..." instead of "Dissolution of Appointment...." which is in keeping

with the Attorney General's advice given under legal comments.
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Financial Implications

9) There are no direct financial implications were Cabinet to act on the decisions
being sought.

Legal Implications

10) There are no expressed provision in the BVIEC Act for the dissolution in the

BVI Electricity Corporation Act,.

11) for the dissolution of the Board of the Corporation. However, Cabinet has
discretion to revoke tedhe appointments of the Members of the Board.

12) However, in exercising its discretion to revoke the appointment of the
members of the Board, Cabinet must comply with one of essential requirement
of the rule of law identified by Lord Bingham; namely that a discretion conferred
by statutes on "Ministers and other public officials, must be exercised reasonably
(rationally), in good faith and for the purpose for which the power was conferred

and without exceeding the limit of such powers."

13) The concept of reasonableness is defined by its opposite; namely
Wednesbury unreasonableness. A decision is said Lord Diplock to be
unreasonable (irrational) if "it so outrageous in its defiance of either logic or
morals that no sensible person could arrived at that conclusion on proper
application of his mind."

Budget

14) Stipends paid to Appointed Members of the British Virgin Islands Electricity

Corporation are as follows:

a. Chairman receives $1,200.00 per month;
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b. Vice-Chairman receives $900.00 per month; and
c. Appointed Members receive $700.00 per month.

15) The associated stipend expenditure is met by the Corporation and does not

have a direct impact on central Government.

Communication Strategy

16) Letter to be issued to each Board Member to be removed and to notify
him/her of the Government's gratitude for his/her untiring efforts in completing
Phase V Development, the passage of Renewable Energy Legislation and more
recently the post Hurricanes Irma and Maria works in restoring electricity to the
Territory. Public disclosure of this decision should be restricted to publication of
the new appointees only as is customary for appointments to boards.

Conclusion

17) The British Virgin Islands Electricity Corporation has achieved its goal of
completing Phase V Development and divesting to renewable sources of energy.
The Government now has a new mandate which necessitates revamping the
Board membership coupled with a new strategic goal of ensuring that there is an
adequate and consistent supply of electricity for homes and businesses 24/7.
Cabinet Members are asked to consider and concur with the decision sought.

Decision Sought

Cabinet is invited to:

a. decide that in its discretion that the appointments of the following
Board Members of the British Virgin Islands Electricity Corporation
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be revoked with immediate effect:

i. Mr. Ron Potter, Chairman of the Board, and whose three year

appointment will expire on 30 November 2019;

ii. Mr. Pearl Smith, Vice Chairman of the Board, and whose three

year appointment will expire on 31 August 2021;

iii. Mr. Ellsworth T. Flax, Member of the Board, and whose three
and one-half year appointment will expire on 31 August 2019;

iv. Mrs. Lucia Lettsome, Member of the Board, and whose one

year appointment will expire on 30 November 2019; and

v. Mr. Sean J. Palmer, Member of the Board, and whose one year

appointment will expire on 31 December 2019.

b. note that new Members to be appointed to the Board will be

addressed in a separate Cabinet paper; and

c. decide that an expedited extract be issued to allow the decision of
the Cabinet to be acted upon immediately.

Recipients: Financial Secretary, MOF; Attorney General, AGC;

Hon. Kye Rymer
Minister for
Transportation, Works
and Utilities
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CABINET MEETING NO. 2 OF 2019

Agenda No: C/2/AGEN/7/2019

Present

The Governor H. E. Augustus J. U. Jaspert
The Premier Hon. Andrew A. Fahie
Minister for Education, Culture, Youth Affairs, Fisheries and Dr. the Hon. Natalio Wheatley
Agriculture

Minister for Transportation, Works and Utilities Hon. Kye Rymer

Minister for Natural Resources, Labour and Immigration Hon. Vincent Wheatley
Minister for Health and Social Development Hon. Carvin Malone
Attorney General Hon. Baba Aziz
Cabinet Officials

Cabinet Secretary Ms. Sandra Ward

Memorandum - NO. 103/2019 - BY THE PREMIER - Revocation of Membership of Statutory
Boards under the Premier’s Office

Deliberations

3.The Premier presented this paper.

4.The Chairman stated that specific reasons or a reasonable justification should be given to remove
persons as members of a Board. He asked if there was sufficient reason in this regard.

5.The Attorney General confirmed that the BVI Tourist Board Ordinance does not reference removal
of members from the Board; therefore, in this instance, removal of members can be carried out on
the basis of discretion.

6.The Chairman reiterated that there is no specific removal power in the Ordinance but that he
understands from the Attorney General that such a clause is included in the Interpretation Act.

7.The AG said in cases where any powers are conferred by the Legislature, one should provide
reasons for removal of persons and suggested that it is better to provide reasons. The AG advised
that if this Administration wants to be a government consistent with public administration; then
reasons must be given for removal of members of boards.

8.Members asked if there were any precedents of unreasonable exercise.

9.The Minister for HSD commented that given its national mandate and that tourism is an economic
pillar, it should be deemed reasonable that the tourism Minister be comfortable with the membership
of the BVI Tourist Board to move the sector forward and therefore should be mindful to appoint a
Board that reflects his Administration’s mandate.
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10.The Chairman stated that there should be an avoidance of risk of targeting people. He voiced his
concern about the captioned paper and that he was not against its intention but he wanted to ensure
that there was a demonstration of good governance procedure. The Chairman reiterated that
justifiable reasons should be given to remove members from a Board.

11.The Minister for Natural Resources, Labour and Immigration mentioned that the decision was not
for the removal of one person but the entire Board membership.

12.The Minister for HSD asked the AG if Board members had a legal recourse for being removed.
The AG responded that anyone can go to court whether they have legal recourse or not.

13.The Chairman asked if there were any operational liabilities or risks to revoking the appointments
of the members of the BVI Tourist Board or BVI Ports Authority.

14.The Premier responded that there were no risks to either entity if they operated without a Board
at this time.

15.The Premier stated that his decision to revoke the membership of the Boards is on the basis that
a new government has assumed office with a new mandate, and as a result, he has decided to
reassess the membership of all Boards in a manner that will allow the mandate given by the people
to be expedited in a transparent and accountable manner.

16.Furthermore, the Premier stated that he would be recommending a policy that the membership
on Boards would extend for the duration of the Administration’s term in office.

17.Action By:

18.The Premier would instruct his office to prepare a Cabinet paper that the period of appointments
of members serving on Boards would be commensurate with the Administration’s term in office, in
consultation with the Attorney General’'s Chambers.

19.In support, the Minister for Education, Culture, Agriculture, Fisheries, Sports and Youth Affairs
agrees that Boards should not exceed the tenure of an Administration because it can prove to be
challenging. The Minister said that despite the possibility of exposing the Government to certain
levels of risks, when he weighs the potential for Boards to interfere with the government’s mandate,
as a Member of the Cabinet, he was willing to be exposed to that risk. He stated that commitment to
the current government’s mandate from the people must be paramount because incorrect actions of
the past and/or an association with a former party or administration could have a real impact on how
matters progress.

20.The Minister for Communications and Works voiced his agreement and support of the sentiments
expressed with respect to the revocation of the membership of the captioned Board.

21.Voicing his concerns, the Chairman said that the Cabinet has wide discretionary powers, which
should be used in accordance with principles of administration and not without justifiable reasons.
This he said risks undermining the Cabinet’'s commitment to good administration and good
governance.

22.The Premier thanked the Chairman for noting his concern on the matter but pointed out that the
Chairman’s definition of justifiable reasons differed from theirs.

Decision Sought
23.Cabinet:

a. approved the revocation of the appointments of all members, except the ex-officio members,
of the following Boards, with immediate effect:

i British Virgin Islands Tourist Board; and
ii.  British Virgin Islands Ports Authority.

b. decided that an expedited extract be issued to allow the decision of the Cabinet to be acted
upon before the confirmation of the minutes.
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Appointment of New Board Members to the
BVI Ports Authority Board

. 06 May 2019 - PO - Mrs. Elvia Smith-Maduro - Memo No. 154/2019

Background Information

1) On 27th March 2019 Cabinet via memorandum No. 103/2019 revoked the
appointment of all members of the Ports Authority Board with immediate effect
as follows:

i. Mr. Wendell Gaskin - Chairman

i. Ms. Linell M. Abbott - Member

iii. Mr. Kevin S. Fahie - Member
iv. Mr. Walford Farrington - Member
v. Ms. Patricia Romney - Member

vi. Mr. Ibrahim Tarabay - Member

2) This Administration's desire to reshuffle the composition of each board to
include youth representation of the boards. As such the membership of the
current board was revoked in keeping with the this Administration's policy for
inclusions and the new policy regarding appointments of board membership not
extending beyond the sitting of the Government's tenure. Due to the critical role
the Board plays for setting the policy direction for the operations of the Port
Authority it is important that the appointment of new board members be
approved as a matter of urgency. The Ports is scheduled for an audit by the

international regulatory authority in November 2109 and will undergo a pre-

467



audit in August. It is therefore critically important for the board to be reinstated
to provide oversight of the daily operations of the Ports and so that the audit
results in a favorable outcome for the facility.

3) Cabinet is therefore asked to approve the appointment of the following
persons to serve as board members of the BVI Ports Authority for a period of
three (3) years;

i. Mr. Nathaniel Isaac - Chairman
ii. Mr. Keith Flax - Member
iii. Ms. Roxane Sylvester - Member
iv. Mr. Egar Wattley - Member
v. Mrs. Patsy Lake -Member
vi. Mrs. Tamarie Wheatley-Hodge - Member
vii. Mr. Damien Lettsome - Member
viii. Financial Secretary - Ex-Officio
ix. Permanent Secretary, Premier’s Office - Ex-Officio
X. Managing Director, BVI Ports Authority - Ex-Officio

4) All the nominees have been contacted and invited to serve on the Ports
Authority Board. They have all responded agreeing to serve on the Board.
Resumes have been submitted for Mr. Isaac, Ms. Sylvester, Mr. Whattley, Mrs.
Wheatley-Hodge, Mr. Lettsome and Mr. Flax are attached asAppendicesA, B, C, E,
F and G respectively. Mrs. Lake accepted to serving on the Board (see Appendix
D) but indicated that she will provide her resume shortly.
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Purpose

5) The purpose of this paper is to appoint new Board members to the BVI Ports
Authority Board

Cross-Ministry Consultation

6) No cross ministry consultation is required regarding the decision sought.

Financial Implications

7) There are no direct financial implications to the Government of the Virgin
Islands as the monthly remunerations to be paid to the members are the
responsibility of the BVI Ports Authority.

8) I will respectfully suggest that the actual instruments appointing the Board
members provide for a staggered term membership. There should be different
length of service (albeit within the New Administration's policy of not outliving
any administration political term) to ensure continuity at all times in the life of
the Board. This can easily be accomplished since legislation establishing

statutory boards inevitably provide for the renewal of terms of service.

Legal Implications

9) The Attorney General's comments are attached at Appendix H.

Budget

10) The cost associated with stipends paid to the members will be covered from
the Ports Authority.
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Communication Strategy

11) The appointment of the new Board will be published in the official Gazette.

Conclusion

12) Cabinet is invited to approve the decision sought.

Decision Sought
Cabinet amended item (a) and:

a. approved the appointment of the following persons to the British
Virgin Islands Ports Authority Board effective 16th May, 2019:

i. Mr. Nathaniel Isaac as Chairman for a period of three (3)

years;

ii. Ms. Roxane Sylvester as Member for a period of three (3)
years;

iii. Mr. Vincent Wattley as Member for a period of three (3)
years;

iv. Mrs. Patsy Lake as Member for a period of three (3) years;
v. Mr. Keith Flax as Member for a period of two (2) years;

vi. Mrs. Tamarie Wheatley-Hodge as Member for a period of
two (2) years;

vii. Mr. Damien Lettsome as Member for a period of two (2)

years;

viii. Financial Secretary, ex-officio;
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ix. Permanent Secretary/Premier’s Office, ex-officio;and

X. Managing Director, BVI Ports Authority, ex-officio.

b. decided that an expedited extract be issued to allow the decision of

the Cabinet to be acted upon before the confirmation of the Minutes.

Recipients: Financial Secretary, MOF; Attorney General, AGC;

Hon. Andrew A. Fahie
Premier
14 May 2019
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COMMISSION OF INQUIRY
REQUEST FOR INFORMATION (DOCUMENT 2)

Composition of the Climate Change Trust Fund Board

The Board shall consist of nine members, six of whom are private sector and civil
society representatives and three ex-officio members.

CLIMATE CHANGE TRUST FUND BOARD COMPOSITION 2017 — 2020

Permanent
Secretary, Ministry
of Natural
Resources and
Labour

Member Name Position Appointment Date | Term
(yrs)
Edward Childs Chairman 15t June 2017 3
John Klein Deputy Chairman 15t June 2017 3
Shelly Bends Board Member 15t June 2017 3
Dr. Shannon Gore Board Member 15t June 2017 2
Mr. Ronnie Lettsome Board Member 15t June 2017 2
Dr. Katherine Smith Board Member 15t June 2017 1
Glenroy Forbes Ex-officio member | 15t June 2017 3
Financial Secretary
Ronald Smith-Berkeley Ex-officio member | 15t June 2017 3

Chief Executive Officer,
VICCTF

Not in place as
operational
structure was not in
place

1. Whether the VICCTF is still in operation’: The board is not in operation.

. If the Board is no longer in operation, please can you confirm:

(a) who dissolved the Board, and what power was used to dissolve the Board:

The Board was dissolved through the powers of Cabinet -Memo No. 122/2019: Revocation
of the Appointments of the Membership of the Virgin Islands Climate Change Trust Fund
Board. However, it is important to note that the Members of the Board were asked to
consider voluntary resignation to allow for new policies to be formed to guide the formation
of all Boards upon the life of any new Administration . The membership of this Board was
not re-established to date.

Further, Memo No. 155/2019: Amendment to the Virgin Islands Climate Change Trust Fund
Act, 2015 sought approval to amend section 16 subclause 2 of the Climate Change Trust
Fund Act to give Cabinet discretionary powers to revoke the appointment of any member of

the Board of Trustees.

(b) what were the reasons to dissolve the Board;
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Memo No. 122/2019 : Revocation of the Appointments of the Membership of the Virgin
Islands Climate Change Trust Fund Board cited the following:

(i)"it is common practice that some or all membership of boards are revoked, and new
members appointed to the respective boards”

(if) “The desire is also to reshuffle the membership of each statutory board to include the
appointment of a youth to each board”

(iii)The new policy of the new government administration is for the terms of each board
should not extend beyond the tenure of the government administration that appointed
them.”

(c) what happened to the funds/assets held by the Trust

The funds are held in an account with the treasury.

473



474



Revocation of the Appointments of the
Membership of the Virgin Islands Climate
Change Trust Fund Board

- 23 April 2019 - PO - Mrs. Elvia Smith-Maduro - Memo No. 122/2019

Background Information

1) The Virgin Islands Climate Change Trust Fund was established under the
Virgin Islands Climate Change Trust Fund Act 2015. Section 12 of the Act calls for
the establishment of a Board of Trustees to have executive control and
management of the affairs of the Trust, and shall exercise and perform the
functions, powers and duties of the Trust on its behalf, and shall be responsible
for its effective and efficient administration. The current membership of the
Virgin Islands Climate Change Trust Fund is as follows:

i. Mr. Edward Childs - Chairman

ii. Mr. John Klein - Deputy Chairman

i. Ms. Shelly Bends - Member

i
iv. Dr. Shannon Gore - Member

v. Mr. Ronnie Lettsome - Member
vi. Dr. Katherine Smith - Member

i. Mr. Glenroy Forbes - Ex-Officio

\Y

viii. Mr. Ronald Smith-Berkeley -Ex- Officio
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iX. Chief Executive Officer of the Trust - Ex- Officio

2) 2. As a result of the recently concluded general elections, there was a change
in the government administration and a reshuffling of portfolio subjects across
ministries. The Virgin Islands Climate Change Trust Fund Board, which was a
portfolio subject under the Ministry of Natural Resources and Labour was
transferred to the Premier’s Office.

3) 3. With each new Government Administration, it is common practice that
some or all memberships of boards are revoked, and new members appointed to
the respective boards. The manifesto of the new government administration calls
for innovative, forward and progressive ideas, initiatives and action from each
government ministry, department and agency during this recovery period. For
those initiatives that must be implemented through a statutory body, the same
principles for innovative, forward and progressive initiatives and action will be
required. In keeping with the new government policy for inclusions the desire is
also to reshuffle the membership of each statutory board to include the
appointment of a youth to each board. In addition, the new policy of the new
government administration is for the terms of each board should not extend
beyond the tenure of the government administration that appointed them. As
such Cabinet’s approval is being sought to revoke the appointment of each
board member of the Virgin Islands Climate Change Trust Fund Board with the
exception of the ex-officio members to allow for the right mix of new innovative
and progressive minded members to be appointed that would include
representation of youth on the board. A list of the current membership of the
Virgin Islands Climate Change Trust Fund Board is attached at Appendix A.

Purpose

4) The purpose of this paper is to seek the approval of members to revoke the
appointments of the current Climate Change Trust Fund Board to make way for
the appointment of new members at a later stage.
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Cross-Ministry Consultation

5) There is no need for cross-ministry consultation.

Financial Implications

6) In light of the learned Attorney General's comments with respect to the legal
implications of the decision being sought, I can only caution that in revoking the
membership of the Board that the Honourable Members of Cabinet exercise the
powers afforded under the Act in a reasonable manner. To exercise such powers
otherwise could expose the Administration to the risk of persons seeking judicial
review of the decision taken.

Legal Implications

7) Section 16(2) provide the grounds for the removal of a Member of the board.
These grounds include satisfaction of the Minister with the approval of Cabinet
that the member:

i. is guilty of misconduct;

ii. failed to attend four (4) consecutive meetings of the Board, of which
the member had notice except where leave was granted by the Board,
or where the member is excused by the Board for having been absent

from those meetings; or
iii. knowingly failed to notify the Board of a conflict of interest;

iv. no longer fulfills the conditions of appointment as set forth in section
12; or
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v. acts in a way that is detrimental to the Trust.

8) It therefore appears from this section that justifiable reasons have to be
provided for the removal of members of that Board.

Budget

9) There are no budgetary implications to the decision sought.

Communication Strategy

10) Notice of the revocation of the appointments would be published in the
official Gazette of the Virgin Islands

Conclusion

11) Cabinet is asked to consider and concur with the decision sought.

Decision Sought
Cabinet is invited to decide:

a. that the membership of the following board members of the Virgin Islands
Climate Change Trust Fund Board be revoked effective 24th April, 2019:

1. Mr. Edward Childs - Chairman

2. Mr. John Klein - Deputy Chairman
3. Ms. Shelly Bends - Member

4. Dr. Shannon Gore - Member

5. Mr. Ronnie Lettsome - Member
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6. Dr. Katherine Smith - Member

b. that an expedited extract be issued to allow the decision of the Cabinet to
be acted upon before the confirmation of the Minutes.

put in about policy extending

Recipients: Financial Secretary, MOF; Attorney General, AGC;

Hon. Andrew A. Fahie
Premier
23 April 2019

479



MEETING NO. 5 OF 2019

Agenda No: C/2/AGEN/10/2019

Present

Deputy to Governor and Chairman Mr. David Archer, Jr.

The Premier Hon. Andrew A. Fahie

Minister for Education, Culture, Youth Affairs, Fisheries and Agriculture Dr. the Hon. Natalio
Wheatley

Minister for Transportation, Works and Utilities Hon. Kye Rymer

Minister for Natural Resources, Labour and Immigration Hon. Vincent Wheatley

Minister for Health and Social Development Hon. Carvin Malone

Attorney General Hon. Baba Aziz

Absent

The Governor H. E. Augustus J. U.
Jaspert

Cabinet Officials

Cabinet Secretary Ms. Sandra Ward

Memorandum - NO. 122/2019 - BY THE PREMIER - Revocation of the Appointments of the
Membership of the Virgin Islands Climate Change Trust Fund Board

Deliberations

36.The Premier presented this paper.

37.Referencing the captioned paper, the AG cautioned the Cabinet that the reasons for the removal
of members from the Virgin Islands Climate Change Trust Fund Board are clearly stated in the
respective law.

38.The Premier reiterated this Administration's new policy that Board memberships would not extend
beyond the term of this Administration.

39.The Premier informed Cabinet that he had asked the membership to resign from the Board.

40.The AG expressed his concern that in revoking the appointments of members of the Virgin
Islands Climate Change Trust Fund Board, that the conditions for the removal listed in Section 16.2
of that legislation has not been demonstrated to exist.
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Decision Sought
41.Cabinet decided:

a. that the membership of the following board members of the Virgin Islands Climate Change
Trust Fund Board be revoked effective 24" April, 2019:

Mr. Edward Childs — Chairman
Mr. John Klein — Deputy Chairman
Ms. Shelly Bends — Member

Dr. Shannon Gore — Member

Mr. Ronnie Lettsome — Member
Dr. Katherine Smith — Member

ook wN =

b. that an expedited extract be issued to allow the decision of the Cabinet to be acted upon
before the confirmation of the Minutes.
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7/30/2021 Memoranda - ExcoTrack BVI

Q

e to sa S
a e S ct, 1

Signed - 03 May 2019 - PO - Mrs. Elvia Smith-Maduro - Memo No. 155/2019

Background Information

1) The Climate Change Trust Fund Act 2015 was passed and assented to by
Governor John S. Duncan on 15th May 2015. The Act establishes the Virgin Islands
Climate Change Trust Fund. The Trust is governed by a Board of Trustees

comprised the following persons:

a. the Permanent Secretary of the Ministry of Natural Resources and

Labour, ex officio;
b. the Financial Secretary, ex officio;
c. the Chief Executive Officer of the Trust or his or her designate, ex officio;

d. six other members appointed with the approval of Cabinet, by the
Minister by instrument in writing as follows:

i. a private sector representative of the tourism industry;
ii. a private sector representative of the financial services sector;

iii. a private sector representative of any sector responsible for making
contributions to the Fund, not already represented on the Board;

iv. a representative from an academic or research organisation

ordinarily resident in the Territory;
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v. a representative from a non-governmental organisation or
community-based organization ordinarily resident in the Territory;
and

vi. an individual ordinarily resident in the Territory, who may possess
relevant knowledge, expertise or experience related to the purposes
of the Act.

2) The Board shall have executive control and management of the affairs of the
Trust, and shall exercise and perform the functions, powers and duties of the Trust
on its behalf, and shall be responsible for its effective and efficient administration.

3) Section 16 subclause 2 (a-e) outlines the conditions by which the Minister can
revoke the appointment of a member of the Board of Trustees as follows:

4) The Minister may, with the approval of Cabinet, revoke the appointment
of a member of the Board, other than a Government member if the

Minister is satisfied that the member:
i. is guilty of misconduct;

i, failed to attend four (4) consecutive meetings of the Board, of
which the member had notice except where leave was
granted by the Board, or where the member is excused by the
Board for having been absent from those meetings; or;

iii. knowingly failed to notify the Board of a conflict of interest;

iv. no longer fulfills the conditions of appointment as set forth in

section 12; or

v. acts in a way that is detrimental to the Trust.
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5) Approval is being sought to add an additional sub clause that gives Cabinet
discretionary powers to revoke the appointment of any member of the Board of

Trustees.

6) The Climate Change portfolio has been transferred to the Premier's Office from
the Ministry of Natural Resources and Labour. It is customary that the Ministry to
which statutory bodies fall would have a representative on the Board as an ex-
officio member. As such Cabinet is also asked to approve the appointment of the
Permanent Secretary, Premier's Office as an ex-officio member of the Climate
Change Trust Fund Board; and to remove the Permanent Secretary, Ministry of
Natural Resources and Labour as an ex-officio member of the Board.

Purpose

7) To amend Section 12 sub-clause 2 of the Climate Change Trust Fund Act to add
the Permanent Secretary, Premier's Office as an ex-officio member to the Board of

Trustees.

8) To amend Section 12 sub-clause 2 of the Climate Change Trust Fund Act to
remove the Permanent Secretary, Ministry of Natural Resources and Labour as an

ex-officio member to the Board of Trustees.

9) To amend Section 16 sub-clause 2 of the Climate Change Trust Fund Act to give
Cabinet discretionary powers to revoke the appointment of any member of the

Board of Trustees.

Cross-Ministry Consultation

10) The Ministry of Natural Resources and Labour has been invited to comment on

the decision sought.

Financial Implications

hitps://excotrack.gov.vg/memorandums/187 4 84 3/5



7/30/2021 Memoranda - ExcoTrack BVI

11) There are no adverse financial implications for Government based on the

decision sought.

Legal Implications

12) The Attorney General's comment is at Appendix A.

Budget

13) No budgetary implications to the decision sought.

Communication Strategy

14) To be published through the usual Cabinet Office machinery.

Conclusion

15) Cabinet is invited to approve the decision sought.

Decision Sought

The captioned paper was deferred for two (2) weeks to give the Premier and the
Attorney General time to have further discussions on the proposed amendments.

Recipients: Financial Secretary, MOF; Attorney General, AGC; Permanent Secretary,
MNRLI;
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Hon. Andrew A. Fahie
Premier
14 May 2019
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CABINET MEETING NO. 9 OF 2019
- 15 May 2019 - Premier's Conference Room, Road Town

- Agenda No: C/2/AGEN/14/2019 (/agendas/17)

Present
@ (/minutes/15/minute_items/530/edit) H. E. W ' . '
The Governor Augustus J. (/minutes/15/minute_items/530)
U. Jaspert
@ (/minutes/15/minute_items/531/edit) Hon. W
The Premier Andrew A. (/minutes/15/minute_items/531)
Fahie
# (/minutes/15/minute_items/532/edit) Dr.the Hon. ' _ .
Minister for Education, Culture, Youth Natalio (/minutes/15/minute_items/532)
Affairs, Fisheries and Agriculture Wheatley
@ (/minutes/15/minute_items/533/edit) Hon. Kye W ' _ .
Minister for Transportation, Works and Rymer (/minutes/15/minute_items/533)
Utilities
@ (/minutes/15/minute_items/535/edit) Hon. Carvin W ' . _
Minister for Health and Social Development  Malone (/minutes/15/minute_items/535)
@ (/minutes/15/minute_items/536/edit) Hon. Baba W _ _ ‘
Attorney General Aziz (/minutes/15/minute_items/536)
Absent
& Minister for  Hon. W
(/minutes/15/minute_items/537/edit) Natural Vincent (/minutes/15/minute_items/537)
Overseas on Official Business Resources, Wheatley
Labour and

Immigration
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Cabinet Officials

Cabinet Secretary Ms. Sandra L]
Ward (/minutes/15/minute_items/544)
In Attendance
« Mrs. For w
(/minutes/15/minute_items/540/edit) Elvia Agenda (/minutes/15/minute_items/540)
Permanent Secretary (Acting) Smith-  Item
Maduro Memo

No.

125/2019
@ Ms. For y
(/minutes/15/minute_items/541/edit) Alva Agenda (/minutes/15/minute_items/541)
Deputy Financial Secretary McCall  Item No.

126/2019

Commencement and Opening Prayer

@ (/minutes/15/minute_items/542/edit)

The Chairman called the meeting to order at 10:00am. The prayers were said by the Premier

and Minister of Finance Hon. Andrew A. Fahie.

Matters Arising

There were no matters arising from the Minutes.

Matters for Consideration

& INFORMATION PAPER - NO. 153/2019 - BY w
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(/minutes/15/minute_items/518/edit)

THE GOVERNOR - Update on UK supported
Early Recovery Projects and UK support to
Long-term Recovery (/papers/27)

Deliberations

The Governor presented this paper.
The Chairman invited comments.

In reviewing Appendix A - List of Early
Recovery Projects, the Premier noted that
the costings for the projects were not listed.
The Premier therefore asked the Chairman
for the specific costs per projects.

The Chairman said the Cash Assistance
Programme listed an amount. However, the
Chairman pointed out that it would be
difficult to list the specific amounts per
project because the UK's support was in the
form of technical assistance, human
resources (UK prison officers and
engineers) and other services. In addition,
UK support was provided to all of the
hurricane affected Overseas Territories such
as Anguilla and the Turks and Caicos
Islands.

The Premier asked about the $80M given by
the UK Government and its use. The
Chairman responded that he could not
provide a breakdown of the $80M.

Members further reviewed Appendix A and
discussion ensued on the various projects
and the overall UK support.

(/minutes/15/r
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10.

11.

12.

13.

14.

The Minister for HSD enquired about the
operational cost of the Recovery and
Development Agency (RDA) and that he
would like to receive that information.

Action By:

The Cabinet asked that the Cabinet
Secretary liaise with Mr. Paul Bayly, CEO of
the RDA and request the RDA's budget and
operational costs.

The Deputy Premier asked about the
possibility of grants through technical
support or establishing UK departments to
GoVI departments relationships.

The Chairman stated that this question
could be another discussion on UK support
focusing on the Conflict, Stability and
Security Fund (CSSF). He said the Territory
had benefited from this fund in the areas of
increasing the the police armed services
and other areas. The Chairman advised that
funds are limited but that a further
discussion could be held on this matter.

Discussion shifted to Government
buildings.

The Premier enquired about the status of
the repairs to the Central Administration
Complex. He expressed concern that the
repairs project was not at an advanced
stage.

The Chairman mentioned that the Deputy
Governor was currently working on a report
on the status of government owned
buildings.
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15.

16.

17.

18.

19.

The Premier and Minister of Finance
referenced the Cabinet decision, which is
recorded as "Consultancy Service for
Engineering and Architectural Design,
Construction Supervision and Contract
Management for the Rehabilitation of the
Central Administration Complex"(Memo No.
004/2019). This decision agreed with the
recommendation of the Central Tender
Board to award OBMI International (OBMI)
the contract for Consultancy Services for
Engineering and Architectural Design,
Construction Supervision and Contract
Management for the Rehabilitation of the
Central Administration Complex in the
amount of two million, seven hundred and
four thousand, forty dollars and thirty-four
cents ($2,704,040.34), and for the Ministry of
Finance and the Ministry of
Communications and Works to negotiate a
contract in an effort to obtain a lower price.

The Premier and Minister of Finance
pointed out that he proposes to have the
aforementioned decision rescinded with a
view to having the Ministry of
Transportation, Utilities and Works lead on
the rebuild of the Central Administration
Complex and therefore retain the $2.7M.

Discussion followed on the matter.

Cabinet decided to instruct the Ministry of
Finance to rescind Cabinet decision Memo
No. 004/2019 and prepare the requisite
paper for next week's meeting.

The Chairman also stated that he would
have the Deputy Governor provide the
Cabinet with an update, as an Information
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Paper, on the state of Government owned
buildings to be presented at next week's

meeting.

Decision Sought

20. Cabinet noted:

a.that the UK provided

substantial humanitarian
support in the immediate
aftermath of the disasters
of 2017 with over $80M
going to support the
affected Overseas
Territories (Anguilla,
Turks and Caicos Islands
and British Virgin
Islands);

.that UK funding has

delivered approximately
£14.6M of support to the
GoVI  early recovery
projects;

. that all but one of the UK

funded early recovery
projects have now
completed and
transitioned to either the
RDA or the relevant
Ministry;

. that the Memorandum of

Understanding attached
as AppendixB between
GOVI and the UK
transferring all  early
recovery project assets to
GOVI still needs to be
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executed;

e. that the UK Government
is committed to providing
further support for the
longer recovery in the
form of a UK loan
guarantee of up to
£300M;

f. that the UK is currently
supporting the long-term
recovery and
development effort
through a £10M grant
and that the effectiveness
of this support to date
will be reviewed in May to
June 2019; and

g. that the UK FCO and the
GOVI Ministry of Finance
each have a
Memorandum of
Understanding with the
RDA to support the RDA's
operational costs.

T S _ Memorandum - NO. 154/2019 - BY THE W
(/minutes/15/minute_items/519/edit) PREMIER - Appointment of New Board (/minutes/15/r
Members to the BVI Ports Authority Board
(/memorandums/191)
Deliberations

21. The Premier presented this paper.

22. Regarding the captioned paper, the AG
referenced his comments at Appendix H
stating that in appointing Board members,
the Cabinet should consider their
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23.

24,

25.

26.

competencies and capabilities against the
objectives of the British Virgin Islands Ports
Authority and in particular its functions
under Section 4 of the Act. He mentioned
that there was no reference of the skills set
of the nominees in the Cabinet paper.

The Chairman also asked about the skills set
of the proposed Board membership. The
Premier responded that all proposed
members, with the exception of one,
manage and operate related businesses.

The Chairman said it was important that
Board members possess the skills set and
knowledge relevant to international
security, maritime skills and other related
areas to ensure the required response to
any threats of shutdown of the Territory's
ports or other factors. He added that the
related skills set are justifiable reasons to be
a member on a respective Board.

The Premier stated that he was confident in
the ability and skills of the proposed
membership to be appointed to the BVI
Ports Authority Board.

Decision Sought

Cabinet amended item (a) and:

a. approved the appointment of
the following persons to the
British Virgin Islands Ports
Authority Board effective 16t
May, 2019:

i. Mr. Nathaniel Isaac
as Chairman for a
period of three (3)
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Vi.

Vii.

viii.

years;

. Ms. Roxane

Sylvester as
Member for a
period of three (3)
years;

Mr. Vincent Wattley
as Member for a
period of three (3)
years;

. Mrs. Patsy Lake as

Member for a
period of three (3)
years;

. Mrs. Tamarie

Wheatley-Hodge as
Member for a
period of two (2)
years;

Mr. Damien
Lettsome as
Member for a
period of two (2)
years;

Mr. Keith Flax as
Member for a
period of one (1)
year;

Financial Secretary,
ex-officio;

. Permanent

Secretary/Premier’s
Office, ex-
officio;and
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x. Managing Director,
BVI Ports Authority,
ex-officio.

27. b. decided that an expedited
extract be issued to allow the
decision of the Cabinet to be acted
upon before the confirmation of
the Minutes.
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@
(/minutes/15/minute_items/520/edit)

28.

29.

30.

31.

@
(/minutes/15/minute_items/521/edit)

Memorandum - NO. 155/2019 - BY THE
PREMIER - Amendment to the Virgin Islands
Climate Change Trust Fund Act, 2015
(/memorandums/187)

Deliberations

The Premier presented this paper.

The Attorney General referenced his
comments outlined in Appendix A and
pointed out that he had advised against the
proposed amendment to the Act. The AG
informed the Cabinet that the Climate
Change Trust Fund is not a Government
fund of the Territory.

In response, the Premier stressed that he
would not be party to any organisation or
Trust Fund that was established by the
Government and thereafter was not under
the auspices of or could not be directed by
the said Government. However, the Premier
said he was willing to have further
discussions with the Attorney General on
the matter to ensure that both perspectives
were taken into consideration.

Decision Sought

The captioned paper was deferred for two
(2) weeks to allow the Attorney General and
the Premier to have further discussions on
the proposed amendments to the Act.

Memorandum - NO. 156/2019 - BY
MINISTER OF FINANCE - Temporary Office
Accommodation - Department of Motor

Ty
(/minutes/15/r

Ty
(/minutes/15/r
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Vehicles, Virgin Gorda Branch
(/memorandums/166)

Deliberations

32. The Minister of Finance presented this
paper.

Decision Sought

33. Cabinet decided:

a. that the Government of the
Virgin Islands enter into a lease
agreement with Henry Harrigan
on a month-to-month basis for
the rental of premises located
at Virgin Gorda South
Registration Section, Block
4840B, Parcel 275 at the rate of
$1,300 per month to
temporarily accommodate the
Department of Motor Vehicles,
Virgin Gorda Branch;

b. that payment of rent be met
from Head 27614201, Subhead
Rent of Offices 521100;

c. that the Deputy Governor's
Office instruct the Attorney
General’s Chambers to vet the
lease prepared by the landlord;
and

d. that an expedited extract be
issued to allow for the
implementation of Cabinet’s
decision before the
confirmation of the minutes.
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@
(/minutes/15/minute_items/522/edit)

34.

35.

36.

37.

38.

39.

Memorandum - NO. 126/2019 - BY
MINISTER OF FINANCE - Waiver of Tender
Process for the Purchase of the New
Immigration Border Management System
(/memorandums/85)

Deliberations

The Minister of Finance presented this
paper.

The Chairman welcomed to the meeting the
Acting Permanent Secretary (PS) in the
Premier's Office Mrs Elvia Smith-Maduro
and the Deputy Financial Secretary Ms. Alva
McCall.

The Chairman invited comments from
Members for the team.

The Minister for Transportation, Utilities and
Works commented that he noted the
Government would be paying for the Border
system over a five (5) years and enquired if
other companies had been considered.

The Acting PS/PO responded that they had
considered four (4) other border
management providers but that some
offered systems that were security focused
more than a border system. In their view,
the other companies did not meet the
Territory's requirements.

The Chairman asked the team if the four (4)
companies were considered why was the
public tendering process not used. The
team confirmed that a short-list of qualified

Ty
(/minutes/15/r

503


https://excotrack.gov.vg/minutes/15/minute_items/522/edit
https://excotrack.gov.vg/memorandums/85
https://excotrack.gov.vg/minutes/15/minute_items/522

40.

41.

42.

43.

44,

companies was compiled but that in
aftermath of Hurricane Irma, the Ministry
was attempting to expeditiously reestablish
the Territory's border system.

The Minister for HSD asked the team if the
proposed API legislation/border system had
been adopted by other destinations. The
Acting PS said St. Kitts/Nevis, Antigua and
Grenada.

The Chairman noted the $6.4M cost and
asked what arrangements were in place for
factors such as change of scope,
maintenance, international requirements
and the ability to ensure costs did not
exceed $6.4M.

The Acting PS said that based on
discussions with providers, the $6.4M price
is set and she confirmed that there is room
for further negotiations on the change of
scope. The Acting PS said they actually
anticipate the proposed price to decrease
because the wider use of the technology
would drive costs down.

Regarding the contract, the AG told the
team that the Chambers would require a
proper understanding of what the company
would provide, inclusive of the deliverables
to avoid the Government encountering any
legal challenges in the future. He added
that the scope of works is very important
and that this section should be clear.

To ensure that the government did not have
any surprises in the coming weeks, the
Minister for HSD asked the team who
prepared the Request for Proposal (RFP).
The Acting PS said it was a collaborative
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45.

46.

47.

48.

effort among the Premier's Office,
Immigration Department  and  the
Department of Information Technology. She
said they also contacted other jurisdictions
that currently use this border management
system to learn of their successes and
challenges.

The Deputy Financial Secretary (DFS) said
the RFP usually originates with the
requesting  Ministry. Recognising the
importance of an effective RFP and to
minimise any gaps, the DFS informed the
Cabinet that the resources of the
Procurement Unit would need to
strengthened to be in a position to assist
departments in reviewing draft RFP.

The Acting PS added that the Premier's
Office also consulted with the Immigration
Department, the Royal Virgin Islands Police
Force, Her Majesty's Customs and the Civil
Registry and Passport Office.

The Chairman asked the team if the
government owns the data and software.
The Acting PS said yes government would
own the data but would pay a software
license. She added that the government
would own the software because it is
customised to suit the Territory's needs.

The Acting PS also informed the Cabinet
that the provider has committed to hiring
Belongers trained in Information
Technology, whom the company would train
in the use and management of the border
management system. They would provide
annual training for locals.
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49.

50.

51.

52.

53.

The Chairman asked if the security is cloud
or server based. The Acting PS responded
that because of the sensitive information,
the security will be server based to ensure
that no entity or person can access the
system. She said there will be two servers.
One will be used as the primary server and
the other as an alternate.

The Chairman said that the cloud has strong
security protocols.

The Chairman thanked the Acting
Permanent Secretary and the Deputy
Financial Secretary for the information
shared during the discussion of the
captioned paper. He also thanked them for
the extensive work done and for
recognising the security component and its
impact on the economy. The team was
excused from the meeting.

Cabinet decided that this decision should
not be issued as an expedited extract so
that it can be further reviewed during the
confirmation of the Minutes at next week's
meeting.

Decision Sought

Cabinet:

a. noted that the National Security
Council endorsed and agreed that
immediate action should be taken
to purchase a new Border
Management System (BMS) from
Canada Bank Notes to replace the
legacy (EnTrex) BMS that would
enhance the Territory’s security
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capabilities; mitigate against the
existing border threats and bring
the Territory’s immigration and
security services in line with
international standards as detailed
in the proposal;

.decided that following an
evaluation of a short list of four (4)
border management providers,
that the formal tendering process
be waived for the purchase of a
new Border Management System
(BMS) to replace the legacy
(EnTrex) BMS, which would
enhance the Territory’'s security
capabilities, mitigate against the
existing border threats, and bring
the Territory’s immigration and
security services in line with
international standards;

. decided that  the scoping
requirements and negotiation for a
contract be taken forward with
Canada Bank Notes (CBN) for the
design and supply of the new
border management system by the
Premier’s Office and Ministry of
Finance with the Immigration
Department (“the Department”) in
the anticipated amount of six
million four hundred and forty
thousand dollars
($6,440,000.00)payable in annual
installments of one million two
hundred and eighty eight
thousand dollars ($1,288,000.00)
over a period of five (5) years as
detailed in the proposal; and

. decided that following
negotiations, the Ministry of
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54.

55.

56.

57.

Finance instruct the Attorney
General’s Chambers to draft the
contract.

INFORMATION PAPER - NO. 157/2019 - BY
MINISTER FOR TRANSPORTATION, WORKS
AND UTILITIES - Complimentary Customized
Registration Plates for the Virgin Islands
Search and Rescue (VISAR) Non-Profit
Organization (/papers/24)

Deliberations

The Minister for Transportation, Works and
Utilities presented this paper.

The Deputy Premier and Minister for
Education, Culture, Agriculture, Fisheries,
Sports and Youth Affairs asked if
customised licence plates could be used for
fundraising campaigns. The Minister for
Transportation, Works and  Utilities
responded that organisations would not
benefit monetarily because the proceeds
would be deposited in the government's
coffers.

Cabinet noted that the Governor is the
Patron of VISAR.

Decision Sought

Cabinet noted:

a. that Virgin Islands Search and Rescue
(VISAR), an independent, volunteer-
based lifeboat service organization
funded mostly by  charitable
donations, has requested a donation

|
(/minutes/15/r
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of one pair of Customized Motor
Vehicle Registration Plates
bearing the identification mark
VISAR from the Minister for
Transportation,  Works  and
Utilities;

.that VISAR intends to register the

customized pair of plates on the
organization's new Kia motor vehicle;

. that the Minister for Transportation,

Works and Utilities intends to honour
VISAR's request for a complimentary
pair of Customized Motor Vehicle
Registration Plates;

.that the goodwill gesture by the

Minister for Transportation, Works
and Utilities is in recognition of the
vital role VISAR voluntarily plays in
Search and Rescue operations in the
Virgin Islands' Territorial Waters; and

. that the Ministry of Transportation,

Works and Utilities (MTWU) will
underwrite the Department of Motor
Vehicles' cost price of Eighty-five
Dollars and No Cents ($85.00) for the
pair of plates, a difference of nine
hundred fifteen dollars and no cents
($915.00) in revenue where the
customer would have paid one
thousand dollars and no cents
($1,000.00) for a pair of Customized
Registration Plates personalized with
the identification mark VISAR.

Memorandum - NO. 158/2019 - BY
MINISTER FOR HEALTH AND SOCIAL
DEVELOPMENT - BVI Health Services
Authority Revenue and Expenditure Budget

Ty
(/minutes/15/r
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58.

59.

60.

61.

for the Financial Year 2018/2019
(/memorandums/101)

Deliberations

The Minister for Health and Social
Development presented this paper.

The Deputy Premier and Minister for
Education, Culture, Agriculture, Fisheries,
Sports and Youth Affairs said he s
concerned about the escalating costs at the
BVI Health Services Authority. The Minister
said that before assuming office, he had
actively questioned the National Health
Insurance model. He had noticed the high
health care costs and if efforts were not
taken to effectively manage the various
ailments, the high costs had the potential to
bankrupt the Territory; therefore, the
Minister said it was time to arrest the
current medical crisis. The Minister would
welcome the introduction of a strategy that
works.

The Premier assured the Deputy Premier
that he would actively address this matter
and seek to reduce the high costs of health
care. The Premier stated that he was
committed to ensuring that Peebles
Hospital offers the services it should despite
similar services being offered by the private
practitioners.

The Premier reiterated that healthcare will
be addressed as a priority area. Additionally,
he would ensure that this Government
institute cardiology services at Peebles
Hospital. He commented that the
Government currently expends about $42M
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62.

63.

to pay for 100 percent NHI coverage for the
Police, Fire Officers, Prison Officers the
elderly and children.

The Chairman asked if the government was
considering medical tourism as an
additional revenue generating source. The
Minister for HSD responded that the new
Board has been charged with building
services and establishing the relationships
with persons who can assist in advancing
medical tourism.

Decision Sought

Cabinet:

a. considered and approved the
BVI Health Services Authority’s
Revenue and Expenditure
Budget for the Financial Year
2018/2019; and

b. decided that the BVI Health
Services Authority’s Revenue
and Expenditure Budget for the
Financial Year 2018/2019 be
tabled at the next convenient
sitting of the House of
Assembly.
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64.

65.

66.

67.
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Memorandum - NO. 159/2019 - BY
MINISTER FOR HEALTH AND SOCIAL
DEVELOPMENT - Actuarial Review of the
National Health Insurance Plan
(/memorandums/40)

Deliberations

The Minister for Health and Social
Development presented this paper.

Members discussed the decision sought
and agreed that they would like to review
the recommendations contained in the said
Report, which are to be implemented by the
Social Security Board and the Ministry of
Health and Social Development, as
appropriate.

Members also said that they would not
approve the additional policy
recommendations outlined at Appendix D
for immediate implementation since the
Cabinet would have to approve the
recommendations at a later time. Therefore,
the Cabinet decided to only receive the
report on the Actuarial Review of the
National Health Insurance Plan.

Decision Sought

Cabinet received the report on the Actuarial
Review of the National Health Insurance
Plan.

Memorandum - NO. 160/2019 - BY
MINISTER FOR HEALTH AND SOCIAL
DEVELOPMENT - Revocation of

Ty
(/minutes/15/r

Ty
(/minutes/15/r
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68.

69.

70.

Appointments - BVI Health Services
Authority Board (/memorandums/180)

Deliberations

The Minister for Health and Social
Development presented this paper.

Cabinet agreed that 16" May, 2019 should
be the effective date of revocation of
appointments for members on the BVIHSA
Board.

Decision Sought

Cabinet:

a. decided that the appointment
of the following members of the
British Virgin Islands Health
Services Authority Board be
revoked effective 16" May,
2019:

i. Professor Joseph
Federick, member,
appointed for three (3)
years with effect from 15t
May, 2018 to 30t April,
2020;

ii. Ms. Alva McCall, member,
appointed for three (3)
years with ffect from 19t
March, 2018 to 18%
March, 2020;

iii. Mr. Romeo Frett,
member, appointed for
two (2) years with effect
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Matters for Mention

from 15% January, 2019 to
14t January, 2021;

iv. Dr. Yvonne Renee Venzen,
member, appointed for
two (2) years with effect
from 15% January, 2019 to
14t January, 2021;

v.Mrs.  Kishelle  Blaize-
Cameron, member,
appointed for two (2)
years with effect from
15t January, 2019 to 14t
January, 2021;

b. noted that appointment of new

members to the Board will be
submitted via a separate
Cabinet paper; and

.decided that an expedited

extract be issued to allow the
decision of the Cabinet be acted
upon before the confirmation of
the minutes.
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72.

Meeting of the @

National
Disaster
Management
Council

The Chairman
informed the

Cabinet that he
had called a
meeting of the

Meeting of
National Disaster
Management

Council earlier this
week to discuss
mass event
planning with a
focus on the events
to be held in the
Territory over the
weekend from 14th
to 16th June, 2019.

Shock
Responsive
Symposium

The Minister for
Health and Social
Development
informed the
Cabinet that he
would attend a
Shock Responsive
Protection
Symposium in the
Turks and Caicos
Islands from 25th
to 28th June, 2019.

(/minutes/15/minute_items/527)

Ty
(/minutes/15/minute_items/528)
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Confirmation and Signing of the Minutes

Minutes for meeting No. C/2/MEET/8/2019 (/minutes/14) W
were confirmed. (/minutes/15/minute_items/529)

Adjournment

(¢ (/minutes/15/minute_items/543/edit) The Chairman adjourned the
meeting at 1:55pm.
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OFFICE OF THE AUDITOR GENERAL
GOVERNMENT OF THE VIRGIN ISLANDS

P.O. Box 174, Road Town, Tortola, Virgin Islands
Telephone: (284) 468-4144, Facsimile: (284) 468-4148

Honourable Andrew Fahie
Premier and Minister of Finance
Ministry of Finance

Road Town, Tortola

Virgin Islands

21 March 2019
Sir,
I forward herewith, my Report on the Accounts of the Government of the Virgin

Islands for the year ended 31 December 2016, in accordance with the provisions of
Section 109(3) of the Virgin Islands (Constitution) Order 2007.

Sincerely,

Sonia M. Webster
Auditor General
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OFFICE OF THE AUDITOR GENERAL
GOVERNMENT OF THE VIRGIN ISLANDS

P.O. Box 174, Road Town, Tortola, Virgin Islands
Telephone: (284) 468-4144, Facsimile: (284) 468-4148

Audit Certificate

Statement of Assets and Liabilities
Statement of Changes in Fund Balances
Statement of Operations

For the Year 2016

I have audited the financial statements of the Government of the Virgin Islands which
comprise of the Statement of Assets and Liabilities, Statement of Changes in Fund Balances
and Statements of Operations for the year ended 31 December 2016. These were examined
together with the accompanying schedules and notes submitted by the Accountant General.

Management’s Responsibility for the Consolidated Financial Statements

Management (the Financial Secretary and Accountant General) is responsible for the
preparation and fair presentation of these financial statements in accordance with International
Public Sector Accounting Standards (IPSAS) and for implementing and maintaining a system
of internal controls to provide reasonable assurance that assets are safeguarded, transactions
are properly authorized and recorded in compliance with legislative and regulatory
requirements, and reliable financial information is available on a timely basis for preparation
of financial statements that are free from material misstatement whether due to fraud or error.

Auditor’s Responsibility

My responsibility is to express an opinion on these financial statements based on my audit. [
conducted my audit in accordance with the International Organisation of Supreme Audit
Institutions (INTOSAI) standards and with the provisions of section 109(2) of the Virgin
Islands (Constitution) Order. Those standards require that I comply with ethical requirements
and plan and perform the audit to obtain reasonable assurance about whether the financial
statements are free from material misstatement.

Scope of the Audit of Financial Statements

An audit involves performing procedures to obtain evidence about the amounts and
disclosures in the consolidated financial statements. The procedures selected depend on the
auditor’s judgment, including the assessment of the risks of material misstatement of the
financial statements, whether due to fraud or error. In making those risk assessments, the
auditor considers internal controls relevant to the entity’s preparation and fair presentation of
the financial statements in order to design audit procedures that are appropriate in the
circumstances, but not for the purpose of expressing an opinion on the effectiveness of the
entity’s internal control.

An audit also includes evaluating the appropriateness of accounting policies used and the
reasonableness of accounting estimates made by management, as well as evaluating the overall
presentation of the financial statements.

"TOWARDS GREATER ACCOUNTABILITY"
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I believe that the audit evidence we have obtained is sufficient and appropriate to provide a
basis for our qualified audit opinion.

Basis for Qualified Opinion

Quialification arising from the under-valuation of Central Government Assets

The financial statements for the year ended 31 December 2016 were prepared on a modified
cash basis which incorporated fixed assets and long term debt. Whereas long term debt, as it
pertains to borrowings, has been verified based on supporting records and independent
confirmations, there has been no comprehensive documentation of government assets for years
prior to 2013.

The amount of $146,198,616 disclosed in the statements for Property Plant and Equipment
reflect only the historical cost value of assets that were purchased in 2013 and onwards. It
does not take into account assets acquired or constructed in the years prior to 2013. These
include government land, buildings, vehicles, equipment, furniture and infrastructural assets
such as bridges, roads and retaining structures. This results in the material understatement of
asset values in the financial statements.

Quialification arising from non-conformation with IPSAS

The Public Finance Management (Amendment) Act, 2012 requires the financial statements to
be prepared in conformity with International Financial Reporting Standards (IFRS) or more
specifically the public sector equivalent, IPSAS (International Public Sector Accounting
Standards). IPSAS are standards developed to improve the quality of financial reporting of
governments and their agencies by bringing them more in line with private sector reporting.
The impetus is to move the public sector away from cash basis to accrual basis accounting and
to consolidate the financials of central government with all its owned entities and statutory
boards into one set of financial statements for more complete information to facilitate
informed decision making.

While there has been ongoing reform of the financial statements in line with these standards,
there has not yet been a formal adoption of IPSAS standards and the government’s statutory
boards have not been prepared for transformation to the new standards which is required to
enable consolidation of all public accounts. Challenges to this process include resources
limitation, inconsistencies in preparation of financial statements across the public sector and
the absence of focused efforts to coordinate and implement an IPSAS transition for the entire
public service.

Qualified Opinion

In my opinion, except for the effects of the matters described in the Basis for Qualified
Opinion paragraphs, the financial statements present fairly in all material respects the financial
position of the Government of the Virgin Islands as at 31 December 2016, and its financial
performance and fund balances for the year then ended.

Sonia M. Webster
Auditor General
21 March 2019
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GOVERNMENT OF THE VIRGIN ISLANDS
STATEMENT OF ASSETS AND LIABILITIES
AS AT DECEMBER 31, 2016

ASSETS

Current Assets

Cash and Cash Equivalent 31,357,777
Public Officers Advances 1,343,920
Other Advances 1,081,325
Advances to Agencies 9,563,751
Current Accounts 537,082
Postmaster Receivables 482,858
Total Current Assets 38,501,908 44,366,713
Non-Current Assets

Property, Plant and Equipment 142,651,733
Investments 82,250,272
Total Non-Current Assets 224,902,005
Total Assets 274,649,018 269,268,718
LIABILITIES

Current Liabilities

Postmaster Deposits 432,958
Bank Overdrafts 2,808,027
Other Refundable Deposits 14,844,389
Total Current Liabilities 18,085,374
Non-Current Liabilities

Borrowings 103,061,319
Total Non-Current Liabilities 103,061,319
Total Liabilities 121,146,693
Net Assets 148,122,025
Supported by:

Consolidated Fund 11,916,543
Development Fund 84,853,971
Emergency/Disaster Fund 1,117,002
Pension Fund 1,055,023
Reserve Fund 49,179,486
Total Fund Balances 148,122,025
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GOVERNMENT OF THE VIRGIN ISLANDS
STATEMENT OF CHANGES IN FUND BALANCES
For the Financial Year ended December 31, 2016

Changes in Fund Balances attributable to:

Surplus/(Deficit) for Financial Year 2016 13,279,743 - - - (15) 13,279,728
Investment Income 57,552 241,205 2,801 13,188 442,112 756,858
Transfers from Local banks - - - - 6,190,532 6,190,532
Dormant Accounts Claims - - - - (10,281) (10,281)
Transfers from the Reserve Fund 78,371 - - - (78,371) -
Transfers to the Reserve Fund (10,000,000) - - - 10,000,000 -
Transfers from the Development Fund 3,667,334 (3,667,334) - - - -
Transfers to the Development Fund (14,797,854) 14,797,854 - - - -
Capital Acquisition (2,584,857) 2,584,857 - - - -
Debt Financing (6,776,596) 6,776,596 - - - -
Development Fund projects - (16,355,185) - - - (16,355,185)
Capitalized Expenditure - 962,026 - - - 962,026
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GOVERNMENT OF THE VIRGIN ISLANDS
STATEMENT OF OPERATIONS BY ECONOMIC CLASSIFICATIONS
AS AT DECEMBER, 31 2016

REVENUE

Recurrent Revenue

Payroll Taxes 49,812,030
Property Taxes 3,227,392
Taxes on Goods and Services 198,084,352
Taxes on International Trade 36,407,774
Taxes on Transactions 12,460,593
Sale of Goods and Services 15,307,182
Grants 3,058,385
Other Revenue 1,881,582
Total Recurrent Revenue 320,239,290
EXPENDITURE
Recurrent Expenditure
Employee Compensation 120,284,789
Goods and Services 69,056,175
Finance Cost 4,303,651
Subsidies 380,361
Grants 54,998,928
Social Benefits 12,119,844
Other Recurrent Expenditure 19,350,566
Total Expenditure 280,494,314
Operating Surplus 39,744,976

"TOWARDS GREATER ACCOUNTABILITY"

528



REPORT OF THE AUDITOR GENERAL TO THE HOUSE OF ASSEMBLY
Government Accounts for the Year Ended 31 December 2016 Page 7

GOVERNMENT OF THE VIRGIN ISLANDS
STATEMENT OF OPERATIONS BY MINISTRY
AS AT DECEMBER 31, 2016

REVENUE

Recurrent Revenue

Constitutional Bodies 678,073
Office of the Governor 3,283,651
Office of the Premier 3,165,404
Ministry of Finance 294,346,113
Ministry of Natural Resources & Labour 8,679,118
Ministry of Education and Culture 1,642,167
Ministry of Health and Welfare 594,684
Ministry of Communications and Works 7,850,080
Total Recurrent Revenue _ 320,239,290
EXPENDITURE
Recurrent Expenditure
Constitutional Bodies 7,910,024
Office of the Governor 34,554,540
Office of the Premier 26,048,550
Ministry of Finance 35,545,984
Ministry of Natural Resources & Labour 12,909,894
Ministry of Education and Culture 53,203,698
Ministry of Health and Welfare 42,898,088
Ministry of Communications and Works 46,700,048
Statutory Charges 20,723,488
Total Expenditure 280,494,314
Operating Surplus 39,744,976
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PART I
Audit Mandate
1. The audit of the accounts of the Government of the Virgin Islands for the year ended

31 December 2016 was carried out in accordance with the provisions of Section 109 of the
Virgin Islands (Constitution) Order 2007 and the Audit Act 2003, hereinafter referred to as the
Act.

2. The Act prescribes, inter alia, for the appointment, tenure of office, powers and duties
of the Auditor General, for the submission of annual statements by the Accountant General,
and for examination and audit of those statements.

3. The Statutory duties of the Auditor General, as contained in sections 11(1) and 14 of
the Act, are as follows:

11. (1) The Auditor General, acting in accordance with section 109
of the Constitution, shall undertake an audit of the accounts of the House of
Assembly and all Government departments and offices, including the

Public Service Commission, for each financial year.

14. In performing his duties under this Act, the Auditor General shall,
in particular, satisfy himself

a. that funds have been used for purposes approved by law and for
no other purposes;

b. that each payment and receipt was made or received in
accordance with the law;

c. that adequate instructions have been given to ensure

(i) that money is collected, paid and accounted for in
accordance with the law, and

(ii)) that property is received, held, issued, sold, transferred,
destroyed, and accounted for in accordance with the law,
and that those instructions are being complied with; and

d. that adequate records are being kept

(i)  of the collection and payment of money;

(ii)) and of the receipt, custody, issue, sale, transfer or
destruction of property.
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Audit Independence
4. The Office of the Auditor General derives its independence from the Constitution and

the Audit Act 2003 which provides its mandate, reporting and management structure and
endows the office with full discretion to discharge its functions.

5. In addition, the Office adopts INTOSAI Independence standards and Code of Ethics.
INTOSATI’s independence standards postulate:
1. The existence of an appropriate and effective Constitution and Statutory/Legal
framework;

ii.  Independence of SAI heads;

iii.  Sufficiently broad mandate and full discretion in the discharge of functions;
iv.  Unrestricted access to information;

v.  The right and obligation to report on work;

vi. The freedom to decide the content and timing of audit reports and to publish and
disseminate them,;

vii. The Existence of effective follow-up mechanism on recommendations;

viii. Financial and managerial/administrative autonomy and the availability of
appropriate human, material and monetary resources.

6. The areas which present challenges to the Office’s independence include occasional
lack of full access to information and the absence of adequate staffing.

7. Subject to the above, the Office has complied with the INTOSAI Independence and
Code of Conduct principles in the performance of audits and have qualified areas where the
non-achievement of these standards are likely to impact our reporting and audit opinion.

Audit Report

8. Part one of this report outlines the Audit Office’s mandate, independence and the
government’s general accounting policies. Part two deals with government’s operations and
related audit issues where they arose. Part three provides a status of statutory boards’ audits
and Public Accounts committee activity where applicable.

9. Audit Issues highlighted throughout this report are matters that are considered
sufficient to warrant disclosure. If unaddressed these could lead to additional qualifications to
the accounts in subsequent reports.
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Submission and Transmission of Accounts
10. The financial statements for 2016 were received for audit 1 October 2018 and the final
amended statements submitted on 6 March 2019.

11. The financial statements comprised a Statement of Assets and Liabilities, Statement of
Operations by Economic Classifications, Statement of Operations by Ministry and Statement
of Changes in Fund Balances as appended to this report. These were accompanied by other
supporting statements and notes including, but not limited to, statements of Public Debt; Cash
and Cash Equivalents; Property Plant and Equipment; and Investments.

12. Section 11 of the Act prescribes, that the Auditor General shall cause the accounts to
be examined and audited and shall, prepare and transmit to the Minister a report upon his
examination and audit of all accounts relating to public moneys, stamps, securities, stores and
other Government property, together with a copy of the Statement of Assets and Liabilities
and the Annual Abstract Statement duly certified by him.

13. The Accountant General’s submissions did not include an Abstract Statement which
traditionally records the revenue and expenditure activity of the Consolidated and
Development funds along with the changes in the other Balance Sheet items. The current
legislation needs to be updated to adopt the more modern format of the statements. My
transmission of the 2016 accounts includes signed copies of the Statement of Assets and
Liabilities, Statements of Operations and Statement of Changes in Fund Balances.

14. The audit examination was performed on the Financial Statements and supporting
schedules which are presented on pages 17-107 of the Accountant General’s 2016 Report.

Financial Regulations & Significant Accounting Policies

15. The directions and instructions for the management of the financial and accounting
activities of the government are provided by the Public Finance Management Regulations
2005 and any amendments thereto. These are supplemented by policy directives and circulars
issued throughout the year by the Ministry of Finance.

16. The accounting policies of the Government of the Virgin Islands are based on
provisions embodied in the Public Finance Management Act 2004, Public Finance
Management Regulations, 2005 (as amended) and the Audit Act 2003, and are applied on a
basis consistent with government accounting procedures.

Modified Cash Basis

17. The financial statements and supporting schedules were prepared on a modified cash
basis of accounting. Revenue is recorded when received and expenses recorded in the period
payments are made. Accruals were applied to long-term balance sheet items and the cash
basis for short-term ones.

Currency
18. Amounts in respect of currency in this Report are expressed in United States dollars,
except where stated otherwise.
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PART II
Government Operations

19. The Government of the Virgin Islands operates a central accounting system in which
all revenue is collected by, or on behalf of, the Treasury and deposited into accounts controlled
by the Accountant General. All expenditure by government departments and ministries must
be submitted to the Treasury with supporting information and documents to be processed and
paid. This system allows for adequate control of public expenditure, by ensuring conformity
with spending allotments and validating existence and relevance of the commitments
submitted for payments.

20. The centralized system also facilitates compilation of the accounts with most of the
government’s financial records destined for, or passing through, the Treasury Department.

Financial Management Areas of Focus

21. The government’s areas of focus as outlined in its 2016 - 2018 performance budget
were:
1. Maintain the recurrent surplus balance through revenue generating initiatives
and expenditure efficiency measures;
ii. Build the Reserve Fund balance by $15 million;
1. Manage Pension Liability with the introduction of a contributory scheme
iv. Maintain Borrowing ratios within Protocols limits;

The Revenue Generating Initiatives to be implemented included:

a. Changing the charging base for import duties and customs tariffs;

b. Collecting Passenger Taxes at sea ports of entry, Cruise passenger tax of
$7.00 per person and implementing the Tourist Arrival Environmental Levy;
Changing the Work Permit structure and fees;

Reviewing and revising the Marine Fee Structure;

Increasing Hotel Accommodation Taxes from 7% to 10%;
Collecting Telecommunications Royalties due to Government;
Empowering revenue collecting agencies to enforce collections;

© ™o a0

Expenditure Efficiency Measures included:

a. Improved performance and efficiency of the Public Service;

b. Reducing the cost associated with procuring goods and services and reduce
subsidisation of public goods and services;

c. Improving the financial management of Parastatals;

d. Improving appraisal and assessment of projects to promote value for money
on projects;

e. Imposing budgetary controls to contain budget creep and offset new spending.

IPSAS Implementation

22. The government’s financial infrastructural reform which commenced in 2013 includes
implementation of International Public Sector Accounting Standards (IPSAS) for preparation
and presentation of the public accounts. For the 2013 financial year the financial statements
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were modified from cash basis to include elements of accrual accounting such as fixed assets
and public debt. This has resulted in a more comprehensive set of statements and supporting
schedules, lending to improved disclosure of government’s financial standing.

23. Despite this, there has not been a full adoption of IPSAS, which requires consolidation
of public sector accounts across all government owned entities. The financial statements of
statutory boards continue to be prepared and submitted to the House of Assembly separately
in-keeping with the individual legislations.
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Performance Overview

24, During 2016 two ministries underwent restructuring of their departments and
portfolios. The Ministry of Health and Social Development introduce departments of Aged
Care Services; Social Protection; Children and Family Support Services; and Disability
Services. In addition, departments for Community Services; and Public Health were
reintroduced with revised portfolios. The Ministry of Natural Resources and Labour
transferred some of its functions to the Land Registry which was renamed the department of
“Land and Seabed Management” in 2016.

25. Government’s operating activity in the Consolidated Fund saw reduced revenue
collections and increased overall spending which nonetheless resulted in an operating surplus
of $13.3 million. This was insufficient to cover the approved transfers to the Development
and Reserve Funds leading to an ending deficit balance on the Consolidated Fund of $5.2
million. An overview of Government’s operations for the 2016 financial year is below.

i.  Government’s revenue dropped by 4.2% from $320.2 million in 2015 to $306.7
million in 2016 as five of the eight revenue streams experienced reductions in
collections.

ii. Expenditure increased by 4.6% from $280.5 million to $293.4 million. This was
primarily due to government grants (to statutory boards and others) which
increased by $15.9 million from $55.0 million in 2015 million to $70.9 million in
2016.

iii. Government’s operating surplus at year end was $13.3 million. This continued a
trend of declining results with surpluses of $39.7 million in 2015 and $64.4
million in 2014.

iv. Total assets increased by 2.0% from $269.3 million to $274.6 million, despite a
37.4% ($11.7 million) reduction in Cash from $31.4 million to $19.6 million.

v. Investments increased by 9.4% from $82.3 million to $89.9 million which was a
net result of increases in local term deposits from $61.1 million to $69.3 million
and reduction in the value of international securities from $7.4 million to $6.9
million. Non-traded equities of $13.7 million (Government’s Investment in
National Bank of the Virgin Islands) remained unchanged.

vi. Total liabilities increased marginally by 0.5% from $121.1 million to $121.7
million.

vii. Public debt decreased to $99.3 million from $103.1 million. Drawdowns of $3.2
million were received on the Disaster Infrastructure loan and $3.5 million on Road
Infrastructure loan. Principal repayments of $10.6 million were made in 2016.

viii. The overall result at year end was a 3.3% improved net asset position on the
balance sheet from $148.1 million in 2015 to $152.9 million at end of 2016.
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Recurrent Revenue
2016: $ 306,722,739 2015:  $ 320,239,290

26. The Government’s 2016 budget anticipated revenue of $330.8 million. The actual
collections totalled $306.7 million. This was a shortfall $24.1 million. An overview of
government’s revenue collection performance is below.

i.  Taxation revenue made up more than 92.7% ($284.4 million) of the $306.7
million received in 2016. The primary contributors were FSC (Financial
Services Commission) Revenue $169.3 million, Payroll Taxes $49.7 million
and Taxes on International Trade $39.0 million with the remaining $26.7
million made up of other miscellaneous taxes.

ii. FSC revenue remained the government’s primary income source in 2016,
accounting for 55.2% of revenue. This source however fell short of its
budgeted projection by $13.9 million, and reported a 7.0% (or $12.7 million)
decline from the previous year’s collections (2015: $182.0 million).

iii. Income from Payroll Taxes declined marginally from $49.8 million in 2015 to
$49.7 million in 2016. Of the three major revenue sources, Customs Duties
(classified under Taxes on International Trade) was the only one to achieve
growth in 2016 increasing by 7.0% from $36.3 million in 2015 to $38.8
million in 2016.

iv. Revenue from Sales of Goods and Services dropped from $15.3 million in the
previous year to $15.0 million in 2016.  This was the result of reduced
collections on Water and Sewerage Services fees and Postal Services revenue
which dropped by 20.4% and 9.3% respectively.

v. There was no reported revenue from the Tourist Arrival Levy; Cruise
Passenger Taxes; and Telecommunications Licensing fees which were
projected to generate $1.9 million, $5.0 million and $1.0 million respectively.

Actual Revenue 2016 and 2015

$200
2
g
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>
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-
5 Customs Duties | Payroll Taxes FSC Revenue Others
m2016 $38.79 $49.67 $169.30 $48.96
m2015 $36.26 $49.81 $181.96 $52.21
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27. The government’s electronic receipting system that is used by approximately 95% of
the revenue collecting offices allows the Accountant General to monitor revenue collection
and reporting activity throughout the service from her desk. The Inland Revenue Department
and the Post Office use collection programs that are tailored to their functions.

28. Due to logistics and connectivity issues a small number of offices use manual
receipting which is more prone to manipulation and abuse.

AUDIT ISSUE 1: ARREARS OF REVENUE (ACCOUNTS RECEIVABLE)

There is currently wide scale non-compliance with provision 43.1 of the Public Finance
Management Regulations requirement for Departments to submit statements of revenue
arrears. This information is not presently used in the preparation of the financial
Statements as revenue is reported on a cash basis, but is relevant for decision making and
will become necessary as the government advances efforts to introduce full accrual basis
accounting.

Government offices, particularly those with primary revenue collection function such as
the Inland Revenue Department may need to upgrade their systems and methodologies to
allow for the timely compilation of such reports.
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Recurrent (Operating) Expenditure
2016: $ 293,385,444 2015: $ 280,494,314

USS$ Millions

209. The 2016 budget provided $286.6 million for recurrent (operating) expenditure. This
provision was increased by one supplementary appropriation warrant to accommodate
additional expenditure during the year. A synopsis of the recurrent expenditure is below.
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$50.00

$-
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iii.

1v.

V1.

Operating expenditure for 2016 was $293.4 million. This was an increase of
$12.9 million (4.6%) over the previous year.

Approximately $118.4 million (40.3%) of the total recurrent expenditure was
applied to personal emoluments and related staff costs. This was a decrease
of $1.9 million when compared to the prior year.

Goods and services totalling $72.8 million accounted for 24.8% of recurrent
costs. Payments under this head increased by $3.7 million (5.4%) over the
prior year amount of $$69.1 million.

Major expenditure under Goods and Services were Utilities $39.2 million,
(increased from $30.8 million in 2015); Rent $7.7 million (decreased from
$8.9 million) Supplies (including minor equipment) $6.8 million (2015: $7.1
million) and Consultancies $4.3million.

Grants (Subventions) accounted for 24.2% of the government’s overall
expenditure at $70.9 million ($55.0 million in 2015). Most of this ($67.5
million) went to government supported statutory boards. Contributions of
$1.1 million were also made to Caribbean and International institutions with
the remaining $2.3 million going to other organisations.

The Ministry of Health and Welfare showed the greatest increase in recurrent
expenditure, from $42.9 million in 2015 to $56.6 million in 2016. This was
due to an increase in its contribution to statutory boards from $27.4 million to
$41.3 million in 2016. This amount was paid to the National Health
Insurance.

Actual Recurrent Expenditure 2016 and 2015

Employee Goods and
Compensation Services

1_1

Grants Other Public Debt*

m2016

$118.37 $72.76 $70.87 $31.39 $10.57

m2015

$120.28 $69.06 $55.00 $36.15 $10.78

USS$ Millions * Not included in Recurrent Expenditure Amount
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Excess Expenditure

30. Seven ministries/departments overspent their budgets in 2016. These are indicated in
the schedule below.

Excess

EXPENDITURE HEAD Expenditure

Deputy Governor’s Office (2,614)

Treasury (263,291)

Water and Sewerage (31,310)

Post Office (74)

Department of Social Development (782,095)

Ministry of Communications and Works (32,773)

Facilities Management Unit (124)
31. The Deputy Governor’s Office’s excess expenditure was due to rent (office space and
other) and consultancies.
32. The Treasury’s excess was caused by payments made on Remittances and Agents fees
of $907,338 that exceeded the budgeted amount of $586,900.
33. Payments on goods and services resulted in excess expenditure for the Water and

Sewerage Department. This was related to the production of desalinated water, electricity and
heavy equipment costs.

34. The excesses on the remaining four were the result of salaries and related staff costs.

35. The Department of Information and Public Relations also appears with an over-
expended balance in the financial statements. This was the result of a mis-posting where
expenditure was applied against an unused account number that did not contain the 2016
budget. Sufficient funding was provided under the appropriate account to properly cover the
charges.

AUDIT ISSUE 2: EXCESS EXPENDITURE
In accordance with the provisions of Section 12(c) of the Public Finance Management Act,

a supplementary estimate must be laid before the House of Assembly in respect of any
excesses of the amounts appropriated for a particular purpose. As of writing the amounts
had not been regularised. This process is normally follows the tabling of the financial
statements in the House of Assembly.

"TOWARDS GREATER ACCOUNTABILITY"

539



REPORT OF THE AUDITOR GENERAL TO THE HOUSE OF ASSEMBLY
Government Accounts for the Year Ended 31 December 2016 Page 18

Development Fund Activity
Funding: $ 21,815,655 Expenditure: $ 16,355,186

36. The initial 2016 budget for the Development Fund provided for funding of $40.0
million of which $21.1 million was supported via borrowing and $18.9 million from local

revenues.

il.

1i.

1v.

Iris Oneal Clinic

Public Schools

Water & Sewerage Infrstructure

Roads & Infrastructure

Ministerial Development

The actual Development Fund receipts were $21.8 million. This was
comprised of $15.0 million from local sources and $6.8 million in loan funds.

Development spending decreased in 2016 to $16.4 million from $33.9 million
in the prior year. Of the amount spent a total of $1.0 million was capitalised
and $15.4 million expensed.

The Ministry of Communications and Works accounted for more than half of
the government’s development expenditure ($9.6 million) in 2016. Major
projects undertaken by this ministry included Road Infrastructure works $2.7
million; National Sewerage Project $1.5 million; and Civil Works Mitigation
$1.1 million.

Other major development fund spending occurred in the Ministry of
Education (for Secondary Schools $1.3 million) and in the Ministry of Health
and Social Development (on the Iris O’Neal Clinic $1.0 million).

Non-Specific Ministerial Development spending accounted for $4.5 million or
27.58% of development spending. Most of this occurred under the Ministry
of Communications and Works ($3.8 million) with each of the other ministries
spending below one million dollars.

Actual Development Expenditure 2016

Other

$0 $1 $2 $3 $4

USS$ Millions
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AUDIT ISSUE 3: PROCUREMENT WEAKNESSES
The issues relating to procurement weaknesses have been reported in previous Audit

reports and were again present in 2016.

At the time of writing, the Ministry of Finance was advancing draft legislation to update
the public procurement process and address the related issues.

AUDIT ISSUE 4: MINISTERIAL DEVELOPMENT PROJECTS
The “Development Projects” subheads provided to the ministries continue to present

issues of non-transparency. Expenditure occurring within these accounts are not
categorised by project, but by objects (materials, payroll, utilities etc). The object
categories combine the activities of different projects thereby presenting difficulty in
establishing:

1. What projects are being undertaken;
2. The budgeted amount and actual expenditure for individual projects; and
3. The legitimacy of related payment requests (and actual expenditure) as required by
section 14(a) of the Audit Act.).
There is a need for sub-ledgers to be introduced to enable each project undertaken under
these subheads to be properly and transparently accounted for.
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Assets
2016: $274,649,018 2015: $269,268,718
37. Government assets comprise of cash, investments, land, buildings, equipment as well

as infrastructural developments such as roads, bridges and retaining walls.

i.  Government’s most significant asset, Property, Plant and Equipment,
increased by $3.5 million from $142.7 million in 2015 to $146.2 million. This
was primarily due to 44.9% increase in machinery and equipment.

ii. Investments, the government’s second largest balance sheet asset, increased
from $82.3 million in 2015 to $89.9 million. This comprised of Term
Deposits $69.3 million; International Securities $6.9 million and an equity
investment in the National Bank of the VI of $13.7 million.

iii. The cash position dropped from $31.4 million to $19.6 million. This amount
includes funds at government disposal as well as deposit accounts where
monies are being held for other persons or agencies and cannot be used for
government purposes. Deposit accounts in 2016 totalled $16.6 million.

iv. Advances to agencies increased from $9.6 million to $15.7 million. The
balances on this account were BVI Health Services Authority $1.5 million;
BVI Port Authority $7.0 million; and BVI Airways $7.2 million.

v. The overall balance for advances ($17.8 million) exceeded the statutory
limitation at year end which is computed at 1.5% of the total amount
appropriated.

AUDIT ISSUE 5: ASSETS

Depreciation

No depreciation has been applied to the assets recorded from the prior year(s) in the
statement of assets and liabilities. Accounting standards require consistency in adoption,
and the inclusion of long term assets on the balance sheet introduces an accrual standard
that requires the application of depreciation to ensure that the values are fairly stated.

The affected items on the Statement of Assets and Liabilities are Fixed Assets and the
Development Fund Balance. Also affected are the supporting schedules for Development
Expenditure and related notes detailing the method and application of Depreciation
Expenses.

Non Recognition of Infrastructure Assets

Investment in infrastructure assets (roads, bridges, retaining walls etc.) during the year
under review were not added to the asset register and are not disclosed in the Statement of
Assets and Liabilities. This contributes to the ongoing undervaluation of public assets on
the statements.
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Prior Period Assets Valuation

Assets acquired prior to 2013 are not reported on the statements. A valuation exercise is
required to ensure that there is full accounting for government’s assets. Unrecorded
assets comprise office buildings, schools, community centers, machinery, equipment,
vehicles and infrastructure assets (such as roads, bridges, ghuts, retaining walls etc).

Asset Register

The Asset Register for property plant and equipment requires additional details to allow
for accurate identification of the assets recorded. The present register does not provide
an asset identification number (serial #/ VIN) or information about its location or
department to which it is assigned. The format and content of this document needs to be
revised and improved so that items can be verified and updated as needed.
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Liabilities & Public Debt
2016: $121,703,315 2015: $121,146,693

38. Current liabilities refer to government debts that are expected to be paid off within the
next 12 month period. Obligations that become due more than one year into the future are
categorized as long term or non-current liabilities.

i.  Total liabilities increased marginally by 0.5% from $121.1 million in 2015 to
$121.7 million. An increase in current liabilities of $4.3million was offset by
a $3.8 million reduction in the public debt.

ii. The public debt (loans received by the government) is the most significant
government liability. This dropped from $103.1 million in 2015 to $99.3
million in 2016. During the year additional loan financing was received for
Disaster Preparedness Infrastructure ($3.2 million) and Road Rebuilding
($3.5million). Repayments were made during the year of $10.6 million. This
does not include $5.0 million shown on the Statement of Government Debt for
the Line of Credit.

iii. The $99.3 million loan obligation was made up of $13.2 million in foreign
loans, $51.3 million from local commercial banks and $34.8 million from
BVI Social Security Board. The interest payments on the public debt loans in
2016 totalled $4.1 million which is consistent with prior years.

iv. Borrowing for the New Peebles Hospital Project made up 72.0% of the Public
Debt with a balance of $71.4 million. Other loans were for Beef Island Airport
(Terminal and Runway) $4.2 million; Road Improvement Infrastructure $14.4
million; Disaster Infrastructure & Hurricane Rehabilitation $7.6 million and
Water Projects (various) $1.6 million.

v.  Other Refundable Deposits was $16.6 million in 2016. This made up 13.6%
of government liabilities. Within this account is credit balance for Accounts
Payable of $19.6 million which is made up of outstanding cheques issued by
the government that were undrawn at year end. Also included is a debit
balance of $13.5 million for BUPA (health insurance payable).

vi. Bank Overdraft balance increased from $2.8 million to $5.4 million in 2016.
This is made up of two accounts held in a local bank. The overdraft
represents cheques that were issued but not yet presented to the bank for
payment.
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Other Funds
2016: $ 67,911,477 2015: $ 51,351,511
39. Where legislation or regulations stipulate that monies are to be kept separate from the

Consolidated Fund for purposes specified, an independent fund account is established and
maintained for such purpose. These Funds are included on the face of the government’s
Statement of Assets and Liabilities. There were three such funds at 31 December 2016.

i. The Reserve Fund’s balance increased from $49.2 million to $65.7 million
due to a transfer from the Consolidated Fund of $10.0 million, deposits from
dormant client accounts from commercial banks of $6.2 million and interest
income of $442,112. Bank charges of fifteen dollars incurred in the
commercial banks dormant accounts is disclosed as a “Deficit” on the
Statement of Changes in Fund Balances.

ii. The Emergency Disaster Fund received interest income of $2,801 in 2016 and
recorded a balance of $1.1 million at year end. The fund did not record any
payment activity during the year.

iii. The Pension Fund received interest income of $13,188 but did not record any
other activity. The balance at year end was $1.1 million.

AUDIT ISSUE 6: PENSION FUND AND PUBLIC PENSION OBLIGATIONS
As previously reported, the government supports a fully funded pension system for
qualifying public servants and legislators. Over a ten year period pension and gratuities
payments have more than doubled from $7.8 million in 2006 to $16.6 million in 2016.
Currently the government’s pension obligations far exceed the balance held in its Pension
Fund of $1.1 million.

An actuarial assessment is required to facilitate the introduction of adequate provisions to
support this liability. This requirement is especially relevant pending the implementation
of IPSAS standards, which require pension obligations to be disclosed as liabilities in
public sector financial reporting.

AUDIT ISSUE 7: CONTINGENCY FUND BALANCE
The Contingency Fund, which was adopted to meet unplanned urgent and unforeseen need

for expenditure was written out of the accounts in 2012 and may have been rendered
obsolete through the practice of issuing advances for unforeseen expenditure. The status
of this fund needs to be reviewed and a decision taken on whether it should be re-instituted

and used as intended.
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PART III
Statutory Authorities and Trusts

40. Government grants to Statutory Boards totalled $67.5 million in 2016 and accounted
for 23.0% of Government’s recurrent expenditure. More than half of this 61.2% was
contributed to National Health Insurance with other major contributions going to the BVI
Tourist Board and HL Stoutt Community College. The schedule below refers.

Grants to Statutory Boards 2016 2015
BVI Health Services Authority - 25,212,082
BVI Tourist Board 10,532,500 10,093,646
HL Stoutt Community College 8,890,800 8,890,800
BVI Airport Authority 2,000,000 2,610,700
National Health Insurance 41,326,300 2,200,621
Financial Investigation Unit 1,620,500 1,662,500
VI Festival & Fairs Committee 2,456,150 1,131,767
BVI Recreation Trust 700,000 875,000
National Parks Trust - 338,500
Wickhams Cay Dev. Authority - 143,813
67,526,250 53,159,428
41. Other government agencies not mentioned in the above schedule are self-supporting

and do not require government subvention.

42. Each agency is required to produce audited financial statements which are tabled
before the House of Assembly.

43. The financial statements of the British Virgin Islands Electricity Corporation, H
Lavity Stoutt Community College and the British Virgin Islands Social Security Board were
audited by accounting firms on behalf of the Auditor General.

44. The accounts of the National Bank of the Virgin Islands are examined by an auditor
appointed for this purpose by the Governor in accordance with section 37 of the National Bank
of the Virgin Islands Ordinance, Chapter 100. Auditors for the Port Authority are appointed
by the Authority with the approval of the Minister in accordance with the British Virgin
Islands Ports Authority Act 1990.

45. All of the larger statutory agencies are staffed with either a financial controller or a
full time accountant. These are, for the most part, current in the compilation and audit of their
annual accounts. The smaller agencies are often not staffed, but operated by committees
functioning on a part time, as-needed basis. Most of these committees include a treasurer, yet
for these there continue to be major difficulties in compilation and submission of statements of
accounts.
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46. The government does not require statutory authorities to produce financials prior to
providing financial subventions, consequently there is no incentive for these agencies to adopt
prudent financial practices and thus no accountability. Self-financing agencies such as the
Prospect Reef Management Company which operates without a functioning board and is
unable to present any audited financial statements are equally unaccountable and require
oversight.

47. Of particular concern are the agencies that have never undergone any audit review,
and those that are three or more years delinquent with audits.

48. At the time of writing the last confirmed status of the audits for the various boards and
trusts were as shown in the schedule that follows.

. Last
Statutory Authority or Board Audited
BVI Social Security Board 2016
BVI Tourist Board 2017
Financial Investigation Agency 2017
Financial Services Commission 2017
National Bank of Virgin Islands 2017
BVI Electricity Corporation 2016
HL Stoutt Community College 2014
National Parks Trust 2014
BVI Health Services Authority 2015
BVI Port Authority 2013
BVI Recreation Trust 2013
BVI Airport Authority 2012
Telecommunication Regulatory Commission 2015
Prospect Reef Management Company 2007
V I Festival & Fairs Committee 2006
Wickhams Cay Development Authority 2004

Contingent Liabilities

49. Loans negotiated on behalf of Statutory Boards, Trust and other Government
sponsored bodies are usually guaranteed by the Government. In the event that these entities
are unable to meet their repayment obligations, this responsibility falls on the Government.

i.  Contingent liabilities increased by $23.5 million from $56.4 million in 2015 to
$79.9 million in 2016.

ii. This increase was the result of drawdowns on one new loan issued to the
Electricity Corporation of $15.6 million, one loan issued to the Scholarship
Trust Fund Board $0.7 million and one loan issued to the BVI Ports Authority
for the Cruise Pier Development of $15.0 million.

"TOWARDS GREATER ACCOUNTABILITY"
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iii.  Contingent liabilities balance at year end was made up of $28.4 million for the
BVI Electricity Corporation, $4.5 million for the Scholarship Trust Fund
Board and $47.0 million for the BVI Port Authority.

Public Accounts Committee
50. The Public Accounts Committee (PAC) is a Select Committee of the House of
Assembly which is constituted under Standing Order No. 73 of the House of Assembly Rules.
Its functions are:
a. to consider the accounts of Government in conjunction with the Auditor’s
Report;

b. to consider any Special Report submitted by the Auditor General under
Section 20(3) of the Audit Act;

c. to report to the House of Assembly in the case of any excess or
unauthorised expenditure of funds, the reason for such expenditure;

d. to report to the House of Assembly in the case of any shortfall of revenue,
the reason for such shortfall;

e. to report to the House of Assembly any case of apparent extravagance or
waste of public funds;

f. to propose any measure it considers necessary to ensure that public funds
are properly brought to account and are economically spent.

51. The Public Accounts Committee is composed of four members of the House of
Assembly (two opposition members and two backbenchers from the Government side) with
the Leader of the Opposition serving as Chairman. Attempts to convene meetings during the
course of the year were unsuccessful due to the absence of a quorum.
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POSITION STATEMENT BY THE CHAIRMAN OF THE BVI FINANCIAL
SERVICES COMMISSION ADDRESSED TO THE
COMMISSION OF INQUIRY

Dated this 4™ day of June, 2021

INTRODUCTION

In a letter dated 26" May, 2021 and addressed to me as Chairman of the Board of Commissioners
of the BVI Financial Services Commission, Mr. Andrew King, Senior Solicitor to the Commission
of Inquiry (COI), writing on behalf of the Commissioner of the COIL, requested my views on
specific questions raised in the said letter and invited me to submit a Position Statement relative
to those questions. I have been made to understand in the said letter that “the COI has been
established to determine whether there is evidence of corruption, abuse of office or other serious
dishonesty that has taken place in public office in recent years, and if so what conditions allowed
this to happen”. In addition to this broad term of reference, I further understand that the COI “is
charged with making independent recommendations with a view to improving the standards of
governance for the people of the British Virgin Islands and to make independent recommendations
with a view to improving the operation of the agencies of law enforcement and justice”.

2. A total of 20 questions — 12 on the subject of governance and 8 on the operation of the
agencies of law enforcement and justice — have been raised by the COI in relation to which I have
been invited to submit a Position Statement (as earlier noted). This submission therefore represents
my Position Paper as Chairman of the Board of Commissioners.

3. I should point out, however, that as Chairman of the Board of Commissioners, my remit is
tied to that of other colleague Commissioners and our duties are discharged as a collective body.
An exception arises only where any particular statute places specific obligations on the Chairman
which may be discharged by the Chairman to the exclusion of other Commissioners (but
sometimes with reference to the Board). That is the case, for example, under the Financial Services
(Exceptional Circumstances) Act, 2020. That Act empowers the Chairman, during a period of an
exceptional circumstance declared by the Minister of Finance, to take decisions which ordinarily
would have been taken by the Board. Where such decisions are taken, the Chairman is required to
present them to the Board (whenever it meets in due course) for ratification. This power has been
exercised during a period of two exceptional circumstances declared by the Minister: the first was
in 2017 (under similar legislation enacted that year) following the passage of hurricanes Irma and
Maria, and in 2020 following the declaration of the worldwide Covid Pandemic which resulted in
the introduction of numerous restrictive measures.

4. Accordingly, the views and opinions expressed herein represent my personal views as
Chairman in response to the COI request and in no way represent the views and/or opinions of the
Board or the Commission and therefore do not bind either institution. In that context, the views
and opinions represented herein are expressed truthfully and to the best of my knowledge, having
regard to my period of service as Chairman from 1% May, 2006 to date (and prior to that as Deputy
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Chairman). In acknowledging the role, mandate and powers of the COI, I stand ready to provide
any clarification that may be required in relation to the responses provided to the questions raised
by the COL.

HISTORY, STATUS AND GOVERNANCE STRUCTURE OF THE BVI
FINANCIAL SERVICES COMMISSION

5. The BVI Financial Services Commission (“the Commission”) is the successor institution
to the Financial Services Department. The Commission was established on 1% January, 2002. This
followed the enactment of the Financial Services Commission Act in December 2001 and the
issuing by the Governor of a Proclamation bringing the Act into force on 1% January, 2002. The
Commission was thus established as the independent regulator of financial services business
conducted in and from within the Virgin Islands.

6. Since its establishment, the Commission has had only 2 Chairpersons — Mr. Michael
Riegels, QC served as first Chairman from 1% March, 2002 to 30™ April, 2006, while I served as
Deputy Chairman for the same period. I was appointed as Chairman with effect from 1% May, 2006
to date. The first Managing Director of the Commission (who was the Director of the Financial
Services Department when it transitioned into the Commission) was Mr. (later Dr.) Robert A.
Mathavious; he retired as Managing Director on 31% December, 2020 and is now succeeded by
Mr. Kenneth Baker (previously the Deputy Managing Director, Regulation).

7. The mode of appointment of the Chairman and other members of the Board of
Commissioners is outlined in section 5 of the Financial Services Commission Act, 2001 (FSCA).
The appointment of the Chairman, Deputy Chairman and other members of the Board is essentially
a political process as is evident in section 5 of the FSCA. In accordance with the requirements of
section 5 of the FSCA, 2 of the members of the Board are persons appointed from outside the
Virgin Islands. The purpose of this arrangement, as I understand it, is to strengthen the
independence and good governance of the Board and broaden the experience base of the Board,
having regard to the international nature of financial services business.

8. To complement the good governance of the Board, every Board member “who has any
direct or indirect personal, professional, business or pecuniary interest in any matter” before the
Board is legally obligated to declare such interest and withdraw from a meeting of the Board at
which such matter is being discussed or decided. This is reinforced by, and applied in accordance
with, the Board’s policy on managing conflicts of interest (see Appendix 1) through its Disclosure
of Private Interests Form approved in 2014 (a copy is attached as Appendix 2). A similar disclosure
requirement applies in relation to the staff of the Commission (a copy is attached as Appendix 3).

9. The Board’s functions are prescribed in section 6 of the FSCA and, on an annual basis, the
Board meets directly with the Cabinet pursuant to section 51 (1) of the FSCA. The purpose of the

meetings is essentially to discuss matters relating to:

“(a) the operation, management and performance of the Commission;

2
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(b) the initiatives and future direction of the Commission,
(c) Government policy with respect to the financial services industry;,

(d) developments in the international markets and current international initiatives on
regulatory and legal measures which may affect the Territory; and

(e) such other matters as either party may consider essential for strengthening the role of
the Commission and enhancing the welfare of the Territory.”

10. The Board has been meeting with the Cabinet regularly on an annual basis since 2002 (save
in 2017 following the exceptional circumstances of hurricanes Irma and Maria which made such
ameeting in that year impossible). The tenure and process for the resignation and removal of Board
members are respectively outlined in sections 8 and 9 of the FSCA. As far as I am aware, the tenets
of these sections are adhered to.

11. The Managing Director of the Commission is appointed by the Board after consultation
with the Minister of Finance and is removable by the Board in accordance with his or her terms
and conditions of employment. As an employee of the Commission, the Managing Director’s
functions are outlined in section 10 of the FSCA, but also performs numerous other functions
contained in other financial services legislation. It is the duty of the Managing Director (as per
section 10 (3) of the FSCA) to ensure that:

“(a) the resources of the Commission are utilised economically and efficiently;
(b) the internal financial and management controls of the Commission are adequate;
(c) the Commission is operated in accordance with principles of good governance; and

(d) the Commission fulfils its statutory obligations and properly discharges its
functions.”

12. In performing these specific functions, the Managing Director is assisted by a senior
management team comprising 2 Deputy Managing Directors (Regulation and Corporate Services)
and the Heads of Divisions — Legal, Policy Research and Statistics, Enforcement, Investment
Business, Insurance, Human Resources and Finance. This senior management team (referred to by
its acronym AXIS — Agile Executives for Impact and Strategy) meets regularly on a weekly basis
on Mondays, or as the Managing Director may otherwise appoint, to consider Commission issues
on which determinations are required to be made or simply to advise the Managing Director on
appropriate courses of action.

13. The functions and powers of the Commission are generally and specifically outlined in the
FSCA and other financial services legislation listed in Schedule 2 of the FSCA. In essence, the
responsibility of the Commission is to independently regulate and supervise the conduct of
financial services business conducted in and from within the Virgin Islands. In so doing, the
Commission administers the FSCA and all financial services legislation, and collects fees arising

551



therefrom on behalf of the Government which it pays to the Government in accordance with the
provisions of section 19 of the FSCA (Government Trust Account). The percentage of the fees
collected which are to be applied for the purposes of the Commission and how that process is
administered are provided in section 20 of the FSCA. In addition to the fees received and applied
for the purposes of the Commission, the FSCA (in section 62 (1B)) provides for the Commission
to receive and retain administrative penalties imposed for contravention of financial services
legislation which prescribe the imposition of such penalties.

14.  Within the structure of the Commission is established 2 committees, namely the Licensing
and Supervisory Committee (LSC) and the Enforcement Committee (EC). The LSC is chaired by
the Managing Director (in his absence by one of the Deputy Managing Directors or other Director
as the Managing Director may designate) and comprises the 2 Deputy Managing Directors and the
Directors of Legal, Policy Research and Statistics, Banking, Insolvency and Fiduciary Services,
Investment Business and Insurance. Both the LSC and the EC are statutorily established under
section 14 (1) of the FSCA. While the former deals with matters of regulation and supervision, the
latter deals with issues of enforcement of financial services legislation. Generally, each of these 2
committees meets on a weekly basis to consider and decide on matters before it. Each of the
committees has its own guidelines and operating procedures (which, because of their large size,
can be produced to the COI separately if required) in terms of how they function and carry out
their duties in the context of sections 16, 16A and 17 of the FSCA.

15. It is important to note that at the heart of the Commission’s licensing regime (that is, in
relation to applications for the grant of licences to carry on financial services business) is
determining the fitness and propriety of applicants. The Commission is guided in this respect by
Schedule 1A of the Regulatory Code, 2009 (Guidance Notes on Fit and Proper Test). The Guidance
places emphasis on 3 fundamental principles, namely:

(a) Honesty, integrity and reputation;
(b) Competence and capability; and
(c) Financial soundness.

16. Since its establishment, the Commission has enjoyed tremendous non-partisan political
support from the elected leaders in the House of Assembly (the Legislative Council before that).
It has over the years had good working relationships with successive governments and with
Cabinet (the Executive Council before that). This, in my considered view, has been due largely to
the professional and independent manner in which the Commission conducts its affairs. Successive
governments have respected the independent role and functions the Commission plays in
maintaining and sustaining the conduct of financial services business in and from within the
Territory.

17. The Commission (and by extension the Territory) has benefitted from periodic
international assessments of its regulatory, supervisory, compliance and international cooperation
regimes. Over the years, the Commission’s regimes have been assessed by the Caribbean Financial
Action Task Force (CFATF), International Monetary Fund (IMF), Financial Stability Forum
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(relying on the IMF assessment) and Group of Finance Centre Supervisors (GIFCS). These
assessments mainly relate to the Commission’s regulatory, supervisory, compliance, enforcement,
anti-money laundering and countering the financing of terrorism (AML/CFT) and international
cooperation regimes. The reports emanating from these assessments are publicly available on the
Commission’s website at www.bvifsc.vg and on the websites of the assessing institutions.
Assessments by the Global Forum (GF) on information exchange on tax matters invariably relate,
to some extent, on the legal and regulatory regimes administered by the Commission.

18. The structure and organogram of the Commission are published on the Commission’s
website. Similarly, the financial services legislation and the Commission’s annual reports and
work plan are published. The work of the Commission is aided by a number of guidelines and
operating procedures (issued pursuant to the Commission’s power under section 41 A of the FSCA)
which complement the laws administered by the Commission and, in some cases, deal with mere
administrative matters, such as those relating to human resources matters.

19. The Commission is an ever-evolving institution that has to keep attuned to current and
emerging standards of regulation, supervision, compliance and cooperation. As far as [ am aware,
it has not been tainted by any act of corruption, abuse of office or other serious dishonesty in public
office that has affected its operations or the performance of its functions. The Board is in regular
contact with the management team of the Commission through its regular monthly meetings and
provides the necessary oversight with regard to the Commission’s performance of its functions.
This includes a rigorous oversight of the integrity of the Commission’s finances to ensure good
financial governance.

20.  Inow proceed to address seriatim the questions raised in your letter as follows:

A:  MATTERS ADDRESSED - GOVERNANCE

1 What do you understand by the term “good governance”?

The question is seeking my opinion. Good governance embraces numerous facets of
good administration and includes transparency, integrity, vigilance, leadership and
accountability. It also extends to taking appropriate steps to ensure compliance with
established laws, policies, processes and procedures as part of the chain of ensuring
efficiency, effectiveness and fairness in administration. As it relates to the Commission,
it also extends to maintaining confidentiality of information pertaining to regulated
persons and entities.

2) What do you understand by the term “poor governance”?
The question is seeking my opinion. Anything that falls outside the scope of good

governance (as above opined) may be viewed as a deficiency in good administration
and therefore, as appropriate, characterised as constituting poor governance.
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Maladministration and a failure to follow established rules and procedures or applying
such rules and procedures unfairly undermine good governance.

To what extent do you consider good governance to be important in sustaining
public confidence in all elements of government?

The question is seeking my opinion. Good governance is the bedrock of good
administration. That in turn engenders public confidence in government, both as an
institution and as a system that the general public can rely upon to look after the public
interest, and advocate grievances and seek redress, where considered appropriate.

To what extent do you consider good financial governance to be important in
sustaining public confidence in all elements of government?

The question is seeking my opinion. Good financial governance is just as important as
good governance (asked and responded to in the immediately preceding question).
Probity and transparency in financial dealings and/or transactions builds public
confidence in the system of administration.

As Chairman of the Financial Services Commission, what role, if any, do you have
in ensuring there is good financial governance in the BVI and how you carried
that out?

(a) As Chairman of the Financial Services Commission, my remit and that of colleague
Commissioners (constituting the FSC Board) is defined by statute, namely the
FSCA and other statutes that specifically place responsibility on the Chairman
and/or the Board (for instance, the Financial Services (Exceptional Circumstances)
Act, 2020 places certain obligations on the Chairman and the Managing Director
of the Commission to take decisions that otherwise would be required to be taken
by the Board and/or the Commission during a period of occurrence within the
Territory of exceptional circumstances — whether natural disasters, public health
emergencies or otherwise).

(b) My remit as Chairman (in the context of the Board of the FSC) may be found in
section 6 of the FSCA. The Board’s monitoring and regulatory responsibilities are
outlined in section 6 (1) to include (amongst other responsibilities):

“(c) monitoring and overseeing the management of the Commission by the
Managing Director with the objective of ensuring that —

(i) the resources of the Commission are utilised economically and
efficiently;,

(ii)  the internal financial and management controls of the Commission are
adequate;
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(6)

(iii) the Commission is operated in accordance with principles of good
governance; and

(iv) the Commission fulfils its statutory obligations and properly discharges
its functions,

(d) acting as trustee of the deposit accounts transferred to the Commission under
section 21, [a provision transferring funds held in the Government account
to the Commission as part of the transitioning of the then Financial Services
Department to the Financial Services Commission — the provision is

effectively spent]
(e) approving the estimates and work programme referred to in section 24, and
(f) approving the Commission’s accounts under section 25.”

(c) My responsibility (and that of the overall Board) in ensuring good financial
governance in the BVI is to strictly adhere to the above remit and provide efficient
and effective oversight to the Commission in discharging its financial obligations.
The Commission collects financial services-related statutory fees to pass on to the
Government in accordance with the terms of the FSCA (specifically section 19
thereof). In this respect, the Board ensures the preparation and auditing of annual
accounts (financial statements) which are submitted to the Cabinet for approval and
subsequently laid before the House of Assembly.

(d) On a general level, the Board monitors the Commission’s supervisory regime and
how it is implemented/enforced to ensure, in particular, that appropriate good
governance (including financial) rules are adhered to by licensees thereby
maintaining financial stability (in the context of the financial services industry).

As Chairman of the Financial Services Commission, what role, if any, do you have
in monitoring and regulating financial services business carried out in or from
within the BVI?

The responsibility of monitoring and regulating the conduct of financial services
business in and from within the BVI is statutorily placed on the Commission. I and
colleague Commissioners provide an oversight role to ensure efficient and effective
performance by the Commission in the discharge of that responsibility. The
Commission provides the Board with periodic reports relative to the regulation and
supervision of licensees. This provides the Board with the opportunity to review these
reports and flag areas that may benefit from improvement.
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What legal, regulatory and/or supervisory mechanisms, statutory or otherwise,
make up the current system in place in the BVI to ensure good financial
governance?

(a) Please refer to the response to question (5) above with regard to the Board’s
statutory remit in ensuring good financial governance. In addition, the FSCA serves
as the premier statutory benchmark for ensuring good governance, financial and
otherwise. This Act is complemented by other financial services legislation listed
in Schedule 2 of the same Act. The LSC and EC, coupled with the senior
management body, AXIS (referred to formally as the Managing Director’s
Cabinet), serve as the Commission’s frontline institutions in ensuring good
financial governance within the Commission. Furthermore, the Commission has in
place a directorate of finance which deals with the day-to-day administration of the
Commission’s finances and ensuring accountability. This is complemented by
external auditors (currently BDO) to provide an independent layer of probity,
accountability and overall good governance.

(b) Externally, apart from the external auditors, the Commission is answerable to the
Cabinet through its annual budgetary and reporting processes (respectively outlined
in section 24 and section 27 of the FSCA). The Commission’s annual estimates and
work plan are laid before the House of Assembly (section 24 (5)), with the
opportunity for the Managing Director and other senior staff of the Commission to
appear before a Select Committee of the House to assist with and/or respond to
matters related to the estimates and the work plan. The annual report (outlining the
Commission’s activities in a given year) is at the same time laid before the House
of Assembly. The annual reports are publicly available on the Commission’s
website (the annual estimates and work plans can be made available to the COI if
required).

(c) Compliance inspection (carried out through the Compliance Inspection Unit) is a
key feature of the Commission’s supervisory mechanism. Periodic inspection of
licensees is carried out on a risk sensitive basis and is founded on the Commission’s
Risk Assessment Framework and carried out in accordance with the Compliance
Inspection Procedures Manual (which, because of their large size, can be produced
to the COI separately if required). This process enables the Commission to know,
apart from the annual reports submitted to the Commission by approved
Compliance Officers in accordance with the FSCA and the Regulatory Code, 2009,
the level of compliance of licensees and their risk appetite and what risk, if any,
may be posed to the Territory by their activities. In addition, the Compliance
Inspection Unit monitors compliance by licensees with recommended remedial
measures to determine whether or not to make recommendations to the LSC for a
licensee to be discharged from any further monitoring or whether further action
should be undertaken.

(d) The cumulative effect of the above mechanisms ensures proper conduct and good
financial governance.
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What do you consider to be the strengths and weaknesses of that system?

Every established system can always benefit from improvement based on existing and
emerging circumstances. The different layers of oversight — the House of Assembly,
the Cabinet, the Board of Commissioners, the AXIS, the LSC, the EC and the external
auditors — provide the appropriate strength in ensuring overall good governance of the
Commission, whether in relation to administration, finance or otherwise. Lapses may,
from time to time, occur in timely reporting or carrying out of obligations, but these
generally fall to the minimum.

What do you as Chairman of the Financial Services Commission consider should
be taken to promote the strengths and remedying the weaknesses you have
identified so as (if you have answered (3) and/or (4) above in the positive) to sustain
public confidence in all elements of government?

(a) The Commission engages actively in the regular review of all financial services
legislation with the sole purpose of strengthening their operation/implementation,
providing a financial services business-friendly environment, responding to
industry concerns and/or recommendations, ensuring compliance with established
international standards of regulation, supervision, compliance and cooperation, and
ensuring the Commission has the relevant and appropriate tools with which to
efficiently and effectively carry out its mandates outlined in section 4 of the FSCA
and other related financial services legislation. This practice and statutory
obligation must be continued to further engender public confidence in the
management and operation of the financial services industry and generally promote
good government.

(b) Administrative and operational lapses require regular review and a continual
assessment of staff skills and knowledge through enhanced resource mobilisation
and training programmes. It is precisely for this reason that the Commission has
established a Fund (called the Administrative Penalties Fund) whereby monies
collected from the imposition of administrative penalties for breaches of financial
services legislation are utilised to provide training to the Commission staff and
other agencies (Police, Financial Investigation Agency, Customs, Immigration,
Governor’s Office, Office of Director of Public Prosecutions, Attorney General’s
Chambers, Ministry of Finance and International Tax Authority), in particular, in
the areas of AML/CFT (including investigation and prosecution of money
laundering and terrorist financing offences) and international cooperation.

(c) In 2019, the Board approved and directed (with the engagement of an external
consultant) a review of the operating structure of the Commission to better
streamline the work of the institution. The results of that exercise will culminate in
the gradual implementation of the recommendations arising therefrom. It is
expected that when all the recommendations are fully implemented, we will see a
further strengthening in the operations of the Commission, including lessening
lapses in timely reporting and/or carrying out of obligations.
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(1

What are the standards by which good financial governance is currently
measured in the BVI?

I am not the person best placed to answer this question, considering the scope of my
(and that of the Commission’s) remit. However, in so far as the Commission is
concerned, the responses provided in relation to paragraphs (4), (5) and (7) above are
considered fundamental to ensuring good financial governance within and/or in the
operation of the Commission.

In what way, if any, do you consider those standards to be insufficient?

In relation to the Commission, the standards outlined in the responses to paragraphs
(4), (5) and (7) are considered crucial for effective financial management and good
governance. As with every system, unforeseen weaknesses may appear — whether
through an implementation process or a legislative review process or otherwise. The
functions and powers granted to the Board and the Commission respectively under
sections 6 and 4 of the FSCA (and in other financial services legislation outlined in
Schedule 2 of that Act) provide sufficient mechanisms for the timely and proper
remediation of any shortcomings that may be identified in relation to good financial
governance.

What do you, as Chairman of the Financial Services Commission, consider should
be taken to ensure that the standards of financial governance in place will sustain
public confidence in all elements of government?

There is need for continual leveraging on the good relationship and confidence the
Commission has been able to build with the central Government and its institutions in
working harmoniously to ensure a financial services industry that is positively
responsive to its clients and current and emerging standards of regulation, supervision,
compliance and cooperation. In particular, the continuing support of the Government
(Cabinet) and the House of Assembly to legislative proposals for the reform of financial
services legislation and the financial services sector generally is key to sustaining
public confidence in the work of the Commission vis-a-vis the Government.

MATTERS ADDRESSED - THE OPERATION OF THE
AGENCIES OF LAW ENFORCEMENT AND JUSTICE

How are the agencies of law enforcement and justice organised in the BVI in
relation to criminal and other unlawful activities concerning financial services
business?

(a) The broad nature of this question, in the context of the remit and scope of operation
of the Commission, means that neither I nor the Commission is best suited to
provide an unfaltering and comprehensive response to the question. However, in
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terms of the work and operation of the Commission, the Commission has a
cooperative relationship with certain agencies and institutions of government. The
Commission was instrumental in the enactment of the Financial Investigation
Agency Act, 2003 which led to the establishment of the Financial Investigation
Agency (FIA). This was considered crucial in order to better support the work of
the Commission in terms of identifying Commission licensed and unlicensed
entities that may be engaged in unlawful or criminal activities (whether within or
outside the Territory).

(b) The Commission also has some nexus to the RVIPF, in that when certain offences
are committed under financial services legislation by licensed entities, the offences
are reported to the RVIPF for investigation and further action in liaison with the
Office of the DPP.

(¢) The Commission is a member of statutory and non-statutory bodies together with
law enforcement agencies where there is a sharing of intelligence and other
information which relate to or border criminal conduct. These bodies are the Joint
Anti-money Laundering and Terrorist Financing Advisory Committee (JALTFAC)
(established under the Proceeds of Criminal Conduct Act, 1997), Inter-
Governmental Committee on AML/CFT Matters (IGC) (established under the
Anti-money Laundering and Terrorist Financing Code of Practice, 2009). The non-
statutory bodies are the Council of Competent Authorities (CCA) and National
Anti-money Laundering Coordinating Council (NAMLCC) — these two bodies are
currently the subject of statutory consideration respectively under the Criminal
Justice (International Cooperation) Act, 1993 and the Proceeds of Criminal
Conduct Act, 1997, with the latter already enacted but not brought into force as yet.

(d) The Commission has no direct nexus to the Courts in criminal matters affecting
financial services business or persons within the financial services industry, save
through the investigative and prosecution powers and authority of the RVIPF and
Office of Director of Public Prosecutions.

What particular responsibilities do you have, as Chairman of the Financial
Services Commission, within the BVI system of law enforcement and justice in
relation to criminal law and other unlawful activities concerning financial services
business?

(a) As Chairman, none. However, the Commission has certain powers under various
financial services legislation to impose sanctions for offences or breaches
committed by licensees and other persons. Section 62 of the FSCA provides that
Regulations made under that section “may provide for the imposition by the
Commission of administrative penalties on licensees that contravene a provision of
this Act, any regulatory Code or any directive issued by the Commission”.
Accordingly, the Commission imposes administrative penalties for
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offences/breaches committed under relevant financial services legislation. These
are currently dealt with under the Financial Services (Administrative Penalties)
Regulations, 2006 and under Schedule 4 of the Anti-money Laundering and
Terrorist Financing Code of Practice, 2009.

(b) Furthermore, section 56 of the FSCA empowers the Commission to impose a fine
not exceeding the prescribed maximum on any person who commits an offence
(under that Act or any financial services legislation) that carries the penalty of a
fine and for which criminal proceedings have not been instituted. The exercise of
the power is constrained by certain conditions and procedures that are prescribed
in the section of the Act.

(c) Licensees and other persons who are engaged in unlawful activities that are not
criminal in nature may be proceeded against in accordance with the Commission’s
enforcement powers prescribed in sections 37, 37A and 38 of the FSCA.

What processes and systems are in place to monitor the effectiveness of the system
of law enforcement and justice in relation to criminal and other unlawful activities
concerning financial services business?

(a) The IGC — comprising the Commission and other law enforcement institutions
(including those with a nexus to AML/CFT) — meets periodically (at least once
every quarter) to share information and experiences in law enforcement matters that
affect or involve (amongst other things) entities in the financial services industry
and other persons which may relate to money laundering or terrorist financing
activity. In addition, the IGC has a monitoring mechanism whereby each member
institution of the IGC provides regular statistics of issues they are concerned with,
and actions taken, being taken or contemplated with respect to their areas of
responsibility — such actions, depending on a member institution’s area of
responsibility, may range from statistical data on suspicious activity reports
received (affecting mostly financial services businesses), enforcement actions
taken (mostly by the Commission), seizures, arrests, detentions and other actions
relevant to members’ areas of responsibility in relation to contraventions of the law
for which action is either taken, being investigated, or under consideration for a
decision (the statistics on these can be made available to the COI if required).

(b) In terms of the reports made by the Commission to the RVIPF, the Commission
follows these up in writing when a report has taken too long without any update.
This is carried out through the Commission’s Enforcement Division. In addition,
the Enforcement Division follows developments externally to identify BVI
business companies that may be reported or mentioned adversely (in the media and
in court documents or, in some cases, in reports received by the Commission) as
being involved in criminal activity and/or are being prosecuted. The collection of
such information enables the Commission to make an assessment of what action, if
any, it may need to take against or in relation to the companies concerned.
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What, if any, challenges have there been/are there in relation to detecting,
investigating and prosecuting matters concerning criminal and other unlawful
activities relating to financial services business?

(a) Reports submitted in the past to the RVIPF of offences committed by licensees and
other persons with respect to financial services legislation had not resulted in
prosecution (the statistics on these can be made available to the COI if required).
Most of those offences related to persons carrying on financial services business
without lawful authorisation. Invariably, in most if not all cases, the directors of the
entities concerned were resident outside the Territory and/or the entities had been
struck-off the register or been dissolved, and investigations had not proceeded
beyond the local level and no charges were laid. As a consequence, the Commission
has resorted to invoking its enforcement powers under sections 37, 37A and 38 of
the FSCA to penalize entities or other persons that engage in committing offences
under financial services legislation.

(b) The fact that directors of most non-regulated BVI entities reside outside the
jurisdiction gives rise to jurisdictional issues if those companies are engaged in any
criminal conduct. The companies invariably do not conduct business in the BVI
and any bank accounts or assets held by these companies reside outside the
jurisdiction. In such cases, when suspected criminal activity comes to light, the
Commission works closely with foreign regulatory and law enforcement authorities
to obtain and disclose non-public corporate documents and information to assist in
the detection of financial crime. The Commission has an obligation to do this
under section 33C of the FSCA and it is proactive in its approach as demonstrated
by its membership of the UK Financial Crime Information Network (FIN-NET)
and the IOSCO Multilateral Memorandum of Understanding, which are used to
assist and expedite international cooperation with foreign regulators and law
enforcement agencies.

(c) There have also been some challenges in ensuring the effective investigation and
prosecution of suspected money laundering activities beyond the predicate
offences. As a consequence, the Commission has committed and continues to
commit resources to have officers of law enforcement agencies trained in
AML/CFT investigations and prosecution.

What impact, if any, has corruption, abuse of office or other serious dishonesty in
public office, had on the way in which criminal and other unlawful activities
relating to financial services business is carried out in the BVI in recent years?

The Commission is not aware of any particular incident of corruption, abuse of office
or serious dishonesty in public office, whether within the Commission or in
Government, which had or could have impacted the way in which any criminal or other
unlawful activity relating to financial services business is carried out in the Territory.

13

561



(6)

(7)

(8)

What impact, if any, has corruption, abuse of office or other serious dishonesty in
public office, had on the way in which criminal and other unlawful activities
relating to financial services business has been detected, investigated and
prosecuted?

The Commission is not aware of any act of corruption, abuse of office or other serious
dishonesty in public office having any impact on the detection, investigation or
prosecution of criminal or other unlawful activity relating to financial services
business.

What do you, as Chairman of the Financial Services Commission, consider to be
the strengths and weaknesses of the system of law enforcement and justice in the
BVI in relation to criminal and other unlawful activities relating to financial
services business?

The level of cooperation between the Commission and other law enforcement agencies
in the Territory (through membership in the various committees referred to in
paragraph (1) (c) above) is a great source of strength in sharing intelligence and
experience in the detection and investigation of criminal activity that may impact the
financial services sector and other aspects of public life that are relevant to ensuring a
stable and business-friendly environment. Adequate resource mobilisation and training
are considered essential, if not fundamental, to efficient and effective law enforcement;
these will certainly benefit from improvement.

What do you, as Chairman of the Financial Services Commission, consider should
be taken to ensure that the strengths and weaknesses you have identified can be
maintained or remedied respectively?

(a) The cooperation between the Commission and other law enforcement agencies and
related institutions should continue to be supported. In particular, the existing
memoranda of understanding between them should be regularly reviewed to bring
them up-to-date to better strengthen their relationships and level of cooperation and
ensure, to the extent possible/feasible, a harmonized approach to the detection,
investigation and prosecution of criminal conduct, especially as it relates to
financial services business.

(b) Any shortcoming can be improved upon by ensuring a steady allocation of financial
and human resources to secure the appropriate law enforcement tools and the
desired level of expertise to undertake prosecution of financial crime offences. The
training should be extended to the judiciary, in particular, in the area of money
laundering and terrorist financing to develop a strengthened appreciation of
emerging criminality in such areas, including the techniques criminals employ in
committing these crimes and seeking to cloud their detection and/or frustrating their
investigation and successful prosecution (in July/August 2014 the Commission
provided financial support to the Judicial Training Institute of the Eastern

14
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Caribbean Supreme Court to conduct training for judges in AML/CFT matters and
international cooperation which was held in Anguilla).

21. I trust that this Policy Statement provides sufficient background information and addresses

the questions raised by the COI’s Letter under reference. Should further assistance be required
from me in relation to the above, I will be happy to assist as best as I can.

X
Signed:

Robin Gaul
Chairman
BVI Financial Services Commission

Cc:  Managing Director
BVI Financial Services Commission
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BVI COMMISSION OF INQUIRY: LETTER OF REQUEST FOR INFORMATION/DOCUMENTS TO BVI
FINANCIAL SERVICES COMMISSION No.2

INDEX TO DOCUMENTS PRODUCED

Unique Document Description Appendix
Reference No. No. referred to in
FSC Response
letter
1. Conflicts of Interest Policy FSC Board members 1
2. Disclosure of Interests Form Board Commissioners 2
3. Disclosure of Interests Form FSC Staff 3

Index/Inventory to documents provided by Robin Gaul, FSC Board Chairman

D

Signed:

4* June 2021
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APPENDIX 1

Managing Conflicts of Interest — Board of Commissioners
of the Financial Services Commission

Statutory Scope

By virtue of the provisions of the Financial Services Commission Act, 2001, a Commissioner who
has any direct or indirect personal, professional, business or pecuniary interest in any matter which
falls to be considered by the Board shall as soon as reasonably practicable, complete and submit
to the Board Secretary a declaration of interest on the prescribed form for the attention of the
Board. A Commissioner who has declared an interest in a matter being considered by the Board
shall withdraw from any meeting whilst the matter is being considered and shall not express any
view or take part in any vote on the matter. It is essential that this statutory obligation is strictly
adhered to.

Nature and Scope of Conflicts of Interest

A conflict of interest is not necessarily capable of an exhaustive definition, although appropriate
guidance can be provided to direct attention to specific matters which may give rise to conflicts in
a Commissioner’s discharge of his/her duties. Thus a conflict of interest may arise in various ways
and under different circumstances, but essentially relates to a Commissioner having a direct or
indirect personal, professional, business or pecuniary interest in a matter that is the subject of a
decision of the Board of Commissioners; ultimately it becomes a question of fact and the
application of good judgment to determine whether a specific matter brings a Commissioner into
a conflict with the efficient, effective and independent discharge of his/her responsibilities.

Generally, a conflict of interest can be considered in three fundamental stages — these relate to
identification, reporting and managing. Firstly, it is important that every Commissioner is able to
identify factual matters and/or circumstances that present or are likely to present conflicts of
interest with respect to any particular subject matter on which his/her decision or opinion is
essential or required in the due execution of his/her duties. Secondly, where a conflict is identified,
it should be notified to the Board Secretary, outlining the nature and scope of the conflict of
interest. It is essential for a culture of openness to exist in relation to disclosure of conflicts of
interest, otherwise the independence and credibility of the Board of Commissioners may be
brought into disrepute. Thirdly, it is important that a mechanism exists for managing conflicts of
interest. The Financial Services Commission Act, 2001 is instructive on the obligation to report a
conflict of interest to the Board Secretary who is then required to inform the Chairman and other
members of the Board. This process allows for the appropriate and effective management of
conflicts of interests.

Conflicts of Interest on the Basis of Personal Relationships

A conflict of interest would normally arise with respect to a personal relationship where a
Commissioner is in an affinity or consanguine relationship with a person whose matter is before
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the Board for a decision. It also extends to a circumstance where a Commissioner lives in the same
household with a person whose matter is before the Board for discussion or for a decision, even
though the Commissioner has no legal affinity or consanguine relationship with that person.

Conflicts of Interest on the Basis of a Professional Relationship

A conflict of interest would normally arise with respect to a professional relationship where a
Commissioner belongs to the same professional association with a person whose matter is before
the Board for a decision. This extends to a situation where the Commissioner expects, or has been
approached with a promise of, an assignment or some other benefit from the person. The benefit
need not be pecuniary and may be intangible.

Conflicts of Interest on the Basis of a Business Relationship

A conflict of interest would normally arise with respect to a business relationship where a
Commissioner is in the same business venture with the person whose matter is before the Board,
whether as a partner, director, other office holder or shareholder of that venture. Any promise of
inclusion in such a business venture, though yet to materialize, shall also be considered a conflict
of interest, unless the fact of such promise is disclosed to the Board and the Board satisfies itself
that the promise is not being or will not be relied or acted upon by the Commissioner concerned
and his/her participation in the meeting concerning any specific matter will not affect his judgment
and integrity regarding his/her participation or decision on that matter.

Conflicts of Interest on the Basis of a Pecuniary Interest

A conflict of interest would normally arise in relation to a pecuniary matter where a Commissioner
has a financial interest in the outcome of a decision of the Board with respect to a matter before
the Board. It would be unlawful for a Commissioner to receive any type of financial benefit for
advancing a particular interest; similarly, a promise to advance an interest in anticipation of a
financial benefit would qualify as a conflict of interest as the Commissioner’s integrity and good
judgment would have been impaired by what he/she anticipates from the outcome of a decision of
the Board.

Rules Applicable to Conflicts of Interest

A conflict of interest may be either real or potential, and it must be capable of identification. Where
a matter falls to be dealt with by the Board of Commissioners, the following rules apply to every
individual Commissioner:

(a) Where a Commissioner forms the view or suspects that he/she has a direct or indirect
personal, pecuniary, professional or business interest in the matter, he/she must report it to
the Board Secretary in advance of the meeting at which the matter is to be decided; having
a personal, pecuniary, professional or business interest in a matter may entail gain for
oneself or another in the outcome of a decision of the Board (which compromises or has
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the potential to compromise the independent judgment of the Commissioner concerned and
thus whittle the credibility of the Board);

(b) The Commissioner concerned must submit a declaration of interest on the form prescribed
for that purpose under the Financial Services Commission Act, 2001;

(c) The nature and scope of the interest giving rise to the conflict of interest must be identified
and notified;

(d) The Commissioner must recuse himself/herself from participation in the proceedings in
respect of the matter to which the conflict relates;

() Where the Commissioner discovers during the proceedings of the Board that he/she has a
conflict of interest in the matter which he/she could not have reasonably discovered prior
to the meeting — as may occur with personal conflicts regarding family members that are
operating independently under an unknown name without the knowledge of the
Commissioner concerned — he/she must make the conflict known to the Board immediately
and withdraw or recuse himself/herself from further participation in the proceedings in
respect of the matter to which the conflict relates;

(f) The Commissioner shall not have or exercise any vote in the proceedings at which the
matter is being considered — in circumstances where the conflict of interest is discovered
during the course of the proceedings — and shall comply with the requirements of paragraph
(e) above;

(g) In the event that a conflict of interest is discovered after a decision had been taken on the
matter (whether or not the conflict could have been reasonably ascertained and reported),
the Board shall revisit the decision; the Board may reach the same or another decision, but
without the presence of the Commissioner to whom the conflict of interest relates.
However, where the conflict of interest is of such a nature as the Board considers not to be
sufficiently material and, having regard to the subject matter to which it relates, would have
been unlikely to affect the decision taken, the Board may decline to revisit the decision;

(h) Every disclosure of a conflict of interest shall be made honestly;

(1) Where the Board delegates any responsibility to a Commissioner, it is the duty of the
Commissioner to ensure that every reasonable measure is taken to avoid a conflict of
interest in relation to the delegation, and every conflict of interest must be reported to the

Board through the Board Secretary.

Powers of the Board in relation to Conflicts of Interest

Where a conflict of interest is identified in relation to a Commissioner, the Board

(a) Shall Ensure that the Commissioner to whom the conflict relates does not attend or
participate in the discussion or decision of the matter to which the conflict is connected;
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(b) Shall Consider whether the nature and scope of the conflict is of such a nature as to be
remotely connected to the Commissioner and the likelihood of any appearance of bias or
undue influence on the part of the Commissioner is very remote or zero; this power must
be treated only on an exceptional basis, such as where the Commissioner’s contribution to
the discussion is essential to arriving at an appropriate decision;

(c) May direct such other action to be adopted as, in the Board’s view, is reasonable in all the
circumstances of the matter concerned.

Ultimately, the Board recognizes that effective management of conflicts of interests in its decision-

making process is key to good governance and its members must uphold the rules and procedures
outlined above.
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APPENDIX 2

DISCLOSURE OF PRIVATE INTERESTS
Board of Commissioners

Register of Interests

The Commission maintains a register of private interests for the Board of Commissioners and all its
employees. The purpose of the Register s to record information of any pecuniary interest or other benefit
which a Commissioner or employee receives that might reasonably be thought by others to influence his or
her actions as a Commissioner, as an employee of the Commission or of any Committee established under
the Financial Services Commission Act, 2001 (the “Act”).

Deadline for Disclosure

Every new Commissioner must disclose their private interests to the Commission before they take up their
appointment.

Completion of the Form

Please refer first to the explanatory notes in each section of this Form for the details of the information which
is required to be registered. If there is not enough space in any section of this Form for the information
required, you may attach additional sheets. Each additional sheet must be signed by both the Commissioner
and the Secretary to the Board of Commissioners.

Subsequent changes or additions to your disclosure of interests should be notified to the Secretary to the
Board of Commissioners within one (1) month of any changes occurring.
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NAME (Block capitals, please):

POSITION/TITLE:

1. DIRECTORSHIPS!:

Are you a director or principal of any entity regulated by the Commission or licensed to do business in the
British Virgin Islands?

Yes No
If'yes, please list the names of the companies, briefly stating the nature of each company’s business and

indicating whether the company is regulated by, or involved in any business relationship with, the
Commission.

Name of Company Nature of Company’s Business Regulated Business
Entity (Y/N) Relationship(Y/N)

'Notes: (i) You should include directorships which are individually unremunerated but where remuneration is paid through another
company in the same group.

(i1) In this category and category 2, “remunerated” should be read as including allowances or benefits.
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2. REMUNERATED EMPLOYMENT, OFFICE, PROFESSION :

Do you receive payments or income from, or have a pecuniary interest of any kind in, any employment,
office, trade, profession or vocation (apart from your position with the Commission)?

Yes No

If yes, please set out the details shown in the table below.

Name of Company Nature of Company’s Business Regulated Business
Entity (Y/N) Relationship(Y/N)

3. GIFTS, BENEFITS AND HOSPITALITY:

In the past year, have you or your spouse received any gift or material advantage of a value greater than
$100.00 from any company, organization or person which in any way relates to your position with the
Commission??

Yes No

“Notes: (i) You should include any hospitality given and services or facilities offered free or at a price below that generally available to
members of the public.

(i) You should include not only gifts and material advantages received personally by you and your spouse, but also those received by any
company or organisation in which you (or you and your spouse jointly) have a controlling interest.
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Date of Gift Donor Description Value
(DD/MM/YYYY)

4. OVERSEAS VISITS

Have you or your spouse made any overseas visits relating to or in any way arising out of your position
with the Commission where the cost of the visit was not wholly borne by yourself or by the Commission?

Yes No

Ifyes, please list relevant visits in chronological order.

Countries Visited Dates of Visits Who Paid?
(DD/MM/YYYY)
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5. SHAREHOLDINGS

Do you have (either yourself or with or on behalf of your spouse or children) interests in shareholdings in
any company regulated by the Commission or licensed to do business in the British Virgin
Islands?

Yes No

Ifyes, please set out the details shown in the table below.

Name of Company Nature of Company’s Business Regulated Business
Entity (Y/N) Relationship(Y/N)

6. PERSONAL RELATIONSHIPS

Do you have a spouse? , child* or relative’ employed at a senior level in any entity regulated by or
providing services to the Commission?

Yes No

If yes, please set out the details shown in the table below.

3*Spouse’ means the husband or wife of the person making the declaration or any person who is living with that person in the circumstances
of husband and wife at the date of the declaration

#Child’ means a son or daughter of any age and includes a child born out of wedlock, an adopted child, a step-child or a child of the family;
and

‘child of the family’ means a child of both the person making the declaration and/or his spouse and any other child, who has been accepted
and treated by both the person and his spouse as a child of their family.

‘Relative’ in relation to the person making the declaration means:

(a) a spouse or child of that person; (b) a brother or sister of that person; (c) a brother or sister of the spouse of that person; or

(d) aparent, grandparent or grandchild of that person
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Name Position Entity Relationship

7.  GOVERNMENT AND COMMUNITY BOARDS, GROUPS AND ORGANISATIONS

Are you a member of:
(1)  any board or committee formed, organised by or otherwise connected to the Government
of the Virgin Islands or to any statutory body organised under the laws of the Virgin Islands;

(i)  any professional or private sector organisation having any business with the Commission or
in any way involved in the financial services industry in the Virgin Islands?

(i11) any investment club or similar organisation;
(iv) any community groups and organisations in the Virgin Islands?
Yes No

If yes, please set out the details shown in the table below.

Organisation Purpose Status Duration

(eg. Member, Chairperson) (How long have you
been a member)
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8. OTHER INTERESTS

Are there any other interests which you think are likely to influence, or likely to be perceived as influencing,
your actions or professional judgment in discharge of your responsibilities as a member of the Board of
Commissioners?

Yes No

Ifyes, please give details.

9. DECLARATION

I , do solemnly declare that all statements made and all
information contained in this disclosure of interests form are true and accurate to the best of my knowledge,
information and belief and that if there is any material change in the activity (ies) in which I am, or my
spouse or relative are, engaged that may give rise to a breach of the Financial Services Act, 2001, Part [ ] of
the Criminal Code, I will immediately declare it in writing.

Signature: Date:
(DD/MM/YYYY)

Name: Signature:
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APPENDIX 3

DECLARATION OF PRIVATE INTERESTS

The Commission maintains a register of private interests for all its employees. The purpose of the Register is
to record information of any financial or other interest or any benefit which an employee receives that might
reasonably be thought by others to influence his or her actions as an employee of the Commission or as a
member of any committee established under the Financial Services Commission Act, 2001.

Deadline for Disclosure

Every new employee must disclose their relevant private interests to the Commission before they take up
employment with the Commission. All employees must renew their disclosure annually.

Completion of the Form

If there is not enough space in any section of this Form for the information required, you may attach
additional sheets. All additional sheets must be signed by the employee and their divisional director.

Any changes or additions to the disclosures made in this form must be notified to your divisional director
and the Ethics Officer within 1 month of the changes or additions.

NAME:
POSITION/TITLE:

DIVISION:
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NAME (Block capitals, please):
POSITION/TITLE:

DIVISION:

Are you a director of any entity (including a “dba”) regulated by the Commission or licensed to do
business in the British Virgin Islands?

Yes No

Ifyes, please list the names of the entity, briefly stating the nature of each entity’s business and indicating
whether the entity is regulated by, or involved in any business relationship with, the Commission.

Name of Company Nature of Company’s Business Regulated Business
Entity (Y/N) Relationship(Y/N)

'Code of Conduct, paras 4.1.2 (b) and 4.5.8

“Notes: (i) You should include directorships which are individually unremunerated but where remuneration is paid through another
company in the same group.

(i1) In this category and category 2, “remunerated” should be read as including allowances or benefits.
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Do you receive payments or income from, or have a financial interest of any kind in, any employment,
office, trade, profession or vocation (apart from your position with the Commission)??

Yes No

Ifyes, please give the name of the entity (including a dba), the nature of the entity’s business, whether the
entity is regulated and whether the entity has a business relationship with the Commission.

Name of Company Nature of Company’s Business Regulated Business
Entity (Y/N) Relationship(Y/N)

» A ARDLD - - A

In the past year, have you, your spouse or child received any gift or material advantage of a value greater
than $100.00 from any company, organization or person which in any way relates to your position with
the Commission?*

Yes No

3 An employee does not have to disclose that they receive income from units of rental property attached to their private dwelling under this
section. However, if they own or have an interest in rental property occupied or paid for by any entities or individuals regulated, supervised or
approved by the Commission that interest may have to be declared at question 8.

* (1) You should include any hospitality given and services or facilities offered free or at a price below that generally available to
members of the public.

(i) You should include not only gifts and material advantages received personally by you and your spouse, but also those received by any
company or organisation in which you (or you and your spouse jointly) have a controlling interest. 578
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If yes, please state:

Date of Gift Donor Description Value
(DD/MM/YYYY)

Have you or your spouse made any overseas visits relating to or in any way arising out of your position
with the Commission where the cost of the visit was not wholly borne by yourself or by the Commission?

Yes No

If yes, please list relevant visits in chronological order.

Countries Visited/Purpose Dates of Visits Who Paid?
(DD/MM/YYYY)
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Do you have (either yourself or with or on behalfof your spouse or children) interests in shareholdings in
any entity regulated by the Commission or licensed to do business in the British Virgin
Islands?

Yes No

If yes, please list the details shown in the table below.

Name of Company Nature of Company’s Regulated Business
Business Entity (Y/N) Relationship (Y/N)

Do you have a spouse’, child® or relative’ employed at a senior level in any entity regulated by or
providing services to the Commission?

Yes No

Ifyes, please list the details shown in the table below.

Name Position Entity Relationship

>‘Spouse’ means the husband or wife of the person making the declaration or any person who is living with that person in the
circumstances of husband and wife at the date of the declaration

#Child’ means a son or daughter of any age and includes a child born out of wedlock, an adopted child, a step-child or a child of the family;
and

‘child of the family’ means a child of both the person making the declaration and/or his spouse and any other child, who has been

accepted and treated by both the person and his spouse as a child of their family.

"Relative’ in relation to the person making the declaration means:

(a) aspouse or child of that person; (b) a brother or sister of that person; (c) abrother or sister of the spouse of that person; or

(d) aparent, grandparent or grandchild of that person 580
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Please list the names of any company or other entity that is regulated, or seeking to be regulated, by the
Commission with which:

(a) you have any ongoing formal loan arrangements under which you have
borrowed a capital sum of $10,000 or more and which you expect to continue to exist for more
than six months;
(b) you have (or have had) a dispute or significant arrears on a mortgage or other loan product.
Note: Please tick if applicable

Organisation:

Loan: Yes No

o 4ol A Sz RS
B‘l‘SPutC/nllcal e TCTS INO

Organisation:

Loan: Yes No

Dispute/Arrears: Yes Ne

Organisation:
Loan: Yes No

niepn te/Arrears: Yes No

Organisation:
Loan: Yes No

Dispute/Arrears: Yes No
P 581
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Are you a member of:

(i)  any board or committee formed, organised by or otherwise connected to the Government
of the Virgin Islands or to any statutory body organised under the laws of the Virgin
Islands?

(ii)

any professional or private sector organisation having any business with the Commission or
in any way involved in the financial services industry in the Virgin Islands?

(ii1))  any group of investors who pool money or make joint investments?

(iv)

any other community club, group or organisation in the Virgin Islands?

Yes No

Ifyes, please list the details shown in the table below.

Organisation Purpose Status Duration
(e.g. Member (How long have
Chairperson) you been a member)
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Page 8 of 8
|

9. OTHER INTERESTS?®

Are there any other interests which you think are likely to influence, or likely to be perceived as
influencing, your actions or professional judgment in discharge of your responsibilities as an employee of
the Commission?

Yes No

If'yes, please give details.

10. DECLARATIONS

I) 9
10.1. confirm that I have read and understood the Commission’s Code of Conduct.

10.2. solemnly declare that all statements made and all information contained in this form are true
and accurate to the best of my knowledge, information and belief and that if there is any material
change in the activity(ies) in which [ am, or my spouse or relative is, engaged that may give rise
to a breach of the Financial Services Act, 2001, Part IV of the Criminal Code, 1997 or my contract
of employment with the Commission, I will immediately declare it in writing.

Signature: Date:
(DD/MM/YYYY)

8 Please see notes at item 2. In this section, please include any required disclosures pursuant to 4.5.7 of the Code which are not
already included in the disclosures made in parts 1-7 of this form.
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339
INTRODUCTION

A formal and central oversight function for monitoring the financial and operational
performance of Statutory Bodies (SBs) and State Owned Enterprises (SOEs) is sorely missing
in the public sector. Also, while SOEs and SBs tend to have individual governing legislation,
no legal criteria or specific legislation exist for determining the establishment of a SOE/SB, and

supporting the governance function of SOEs/SBs by central government.

The Ministry of Finance has developed a framework to guide and support the oversight of
SOEs and SBs. Work commenced in developing this framework in 2014. Some of the main
accomplishments include extensive training both locally and overseas, a legislative review,
information gathering through surveys and financial statements, sensitization across
government and SOEs/SBs, formation of a Monitoring Group, analysis of the financial
performance of SOEs/SBs, and preparation of Performance Monitoring Guidelines for SOEs

and SBs, along with the relevant accompanying documents.

The main purpose of this paper is to provide a detailed description of the framework developed
by the Ministry of Finance for the monitoring of State-owned Enterprises (SOEs) and Statutory
Bodies (SBs) in the British Virgin Islands (BVI). The main objective of the framework is to
ensure that the financial and non-financial performance of SOEs and SBs are in line with
government’s policy priorities for SOEs and SBs. The components of the framework are
Communication, Monitoring, Reporting, and Legislation. The first three of these components
are defined within the BVI’s Performance Monitoring Guidelines. While the last component
relates to the amendment of the current PFM Act, 2012 and/or the preparation of new

legislation to reflect the requirements of the framework for SOEs/SBs.
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Administration of the Performance Monitoring Guidelines, along with the required legislation
is critical to the implementation of this framework, and would ensure that SOEs/SBs are more

accountable for their performance.
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BACKGROUND

A Statutory Body is a legal entity formed by government that engages in non-commercial
activities on behalf of government and is principally funded by government subventions. State
Owned Enterprises are companies or statutory corporations engaged in commercial activity
and recover most of their expenses from user charges, tariffs or prices from the goods and
services they sell or provide. They are either government owned or the government is the
major shareholder. This distinction is necessary since each category will require varying levels

of reporting under the monitoring framework.

Based on the above definitions, there are nine Statutory Bodies and eight State Owned
Enterprises in the Virgin Islands engaged in various activities including health care, education,
financial services, tourism, transportation and telecommunication. Each is governed by an
Act, and overseen by a Board of Directors. The majority of these entities are provided with a
grant from Government directly through contributions from the consolidated fund. In 2015
this amounted to $56.9 million or approximately 20% of recurrent expenditure. Some bodies
withhold a percentage of revenue collected on behalf of the Government of the Virgin Islands
to fund their operations. In the case of the Financial Services Commission, in 2015, this

amount was 11.5% of financial services related fees.

Currently, there is no focal oversight function for monitoring the financial and operational
performance of Statutory Bodies (SBs) and State Owned Enterprises (SOEs). There are also no
formal criteria for determining the establishment of a SOE/SB. In addition, there is no

specialised legal arrangement specifically supporting the governance function of SOEs/SBs.

Although some reporting requirements are contained in various laws governing Statutory

Bodies and State Owned Enterprises, in practice, there is untimely submission of Annual
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Reports and Financial Statements. In some cases, no information has been submitted to
Central Government over the last couple of years. It is also unclear as to the role of the Ministry
of Finance or portfolio ministries in assessing this information. = Central Government,
therefore, does not have a good grasp of whether or not these bodies are meeting their statutory
objectives, whether their objectives are in fact in line with the overall purpose of the Statutory

Body or State Owned Enterprise, and if they are utilising their financial resources optimally.

There have been instances of duplication of functions between SOEs/SBs and central
government; salaries and wages in SOEs/SBs are unaligned with government levels; there may
be inefficiency in operations; and large contingent liabilities pose increasing risk to central

government.

One of the objectives of the Government’s fiscal strategy contained in the Medium Term Fiscal
Plan (2016-2018) is to ‘ensure that all Statutory Bodies and State Owned Entities practice sound
financial management and achieve their performance objectives and that these objectives are
in line with the overall goals of Central Government’. This involves developing a function
within the Government to review the operations and financial performance of Statutory

Bodies and State Owned Entities.

The Ministry of Finance has developed a comprehensive framework to guide and support the
oversight and monitoring of Statutory Bodies and State Owned Entities. Implementation of
this monitoring framework would ensure that SOEs and SBs are more accountable for their
performance which would consequently strengthen government’s overall commitment to

deliver sound financial management, good governance, accountability, and transparency.
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WORK ACCOMPLISHED

During the period 2014 to April 2016, surveys were conducted, summary reports for each
SOE/SB were prepared, sensitization meetings were held with top managers, SOEs/SBs, and
PSs, formation of an implementation/monitoring group, creation of databases, and extensive
training. The surveys conducted were:
1. SOE Management Assessment with sections on budget, reporting, and financial
administration. Thirteen of the 17 SOEs/SBs responded; and
2. SOE Assessment of Procedures and Practices with sections on government relations,
performance monitoring, and transparency and disclosure. Three of the 17 SOE/SBs
responded.
Summary draft reports on each SOE/SB were prepared. The reports were broken down into
the following sections:
a. brief on objectives, date formed, and responsible portfolio ministry;
b. key performance indicators;
c. key financial ratios; and
d. key data on operations.
Various meetings were held with the Financial Secretary, top Managers, SOEs and SBs, and
the Permanent secretaries of the various Ministries to sensitize them about the structure and
requirements of the framework, and its potential benefits to government and the SOEs/SBs.
Most of the ground work required for the implementation of this framework was completed
by the Macro-Fiscal Unit of the Ministry of Finance. However, the Implementation /
Monitoring Group formed by the Ministry of Finance played a pivotal role in key aspects of
the implementation process. The main tasks accomplished by the Group were the review of
the PMG, a comprehensive review of the legislations for SOEs/SBs, and participation in

sensitization meetings with SOEs/SBs.
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Other key tasks accomplished towards the implementation of the framework included the
creation of various databases, including a financial analysis database, and extensive training by
the International Monetary Fund’s Caribbean Regional Technical Assistance Center

(CARTAC), and by BDO locally.
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MONITORING FRAMEWORK

The main objective of the framework is to ensure that the financial and non-financial
performance of SOEs and SBs are directly aligned with government’s policy objectives and

priorities for SOEs and SBs.

The components of the framework are Communication, Monitoring, Reporting and Legislation.
The first three components are clearly defined in the BVI's Performance Monitoring
Guidelines for SOEs and SBs (See Appendix B). The key elements of the Performance
Monitoring Guidelines (PMG) are:
a. Establishing SOE and SB specific objectives that relate to the overall objectives of
Government;
b. Establishing KPIs that operationalise these objectives and provide a high-level means
of assessing performance;
c. Measuring performance against the Key Performance Indicators;
d. Reporting this performance, both internally and externally as required; and

e. Taking action where performance falls short of expectations.

COMMUNICATION

The PMG stipulates the levels of communication between the Portfolio Ministries, SOEs/SBs,
and the Ministry of Finance required for the effective implementation of this framework (see
Section 2 of the PMG). It should be noted that based on a review of most of the Acts of the
SOEs/SBs, the level of communication between the SOEs/SBs and their Portfolio Ministries is
clearly defined. However, the level of communication between the SOEs/SBs and the Ministry
of Finance either doesn’t exist or is vaguely mentioned. Therefore, for the level of
communication required for the effective implementation of these guidelines, legislative

changes would have to be made.
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The role of the Ministry of Finance within the guidelines is the oversight of the financial

performance of SOEs and SBs (guidance, advice, co-ordinate). This oversight will be facilitated

through:

a. Timely and consistent financial reporting;

b. Strategic and annual plans consistent with the Government’s financial objectives and
budget subventions;

c. Financial Performance consistent with the targets in the Strategic and Annual Plans;

d. Capital financing, capital commitments and capital management consistent with
Government’s overall capital financing arrangements;

e. Financial risks to Government, including government guarantees, are appropriately
managed; and

f. Facilitate communication and coordination between Portfolio Ministries and

SOEs/SBs.

The role of the Portfolio Ministries within the Guidelines is to ensure that the non-financial

performance of the SOE/SB is consistent with the Government’s policy objectives. This will

be facilitated through:

a. Agreement to any non-commercial obligations with the SOE/SB including the cost of those

obligations and potential budget financing, and to seek Cabinet approval as necessary

(documentation of agreement);

b. Agree to any capital financing needs of the SOE/SB and seek Cabinet approval for those

funds as necessary; and

c. Monitor the non-financial performance of the SOE/SB and brief the Minister and Cabinet

ds necessary.

The role of the SOEs/SBs within the Guidelines is to prepare the relevant planning documents,

and report performance against these documents. This will be facilitated through:
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a. Developing a clear strategic plan consistent with the Government’s overall objectives;
b. Preparing budget and forecast financial information for the next three years;
c. Identifying any future capital proposals and funding requirements and preparing
proposals for these;
d. Identifying key performance indicators (KPIs) that will allow Government to track
financial and non-financial performance; and

e. Completing mid-year and yearly reports on their performance.

MONITORING AND REPORTING

The PMG outlines a comprehensive monitoring and reporting framework which includes the
preparation of a 3-year strategic plan (template attached), annual work plan (template
attached), half-yearly and yearly reports (Appendices A and B of PMG), and progress meetings
(at mutually agreed dates and times) between the Portfolio Ministries, Ministry of Finance,
and SOEs/SBs. The PMG is accompanied by a Letter of Expectation which outlines the
government’s agenda for SOEs/SBs, its expectations of SOEs/SBs, its requirements of SOEs/SBs
for financial transparency and accountability, and a summary of the requirements of SOEs/SBs

under the PMG.

The monitoring process is spearheaded by the Ministry of Finance under the oversight of a
Monitoring Group. This Group comprises civil servants from the Budget Unit, Macro-Fiscal
Unit, Ministry of Finance, Internal Audit, Auditor General, Treasury and the Portfolio
Ministries. It is primarily tasked with:

a. Assisting with the development of reports and briefing documents on the financial and

non-financial performance of SOEs/SBs;
b. Reviewing the capital financing needs of SOEs;
c. Reviewiing SOEs/SBs strategic and annual work plans;

d. Providing advice and assistance to SOEs/SBs for preparing various documents; and
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e. Monitoring compliance of SOEs/SBs to guidelines.
Sections 3 and 4 of the PMG outline the requirements for monitoring and reporting. Section
3 contains the planning framework which includes the strategic plan and annual work plan.
While Section 4 details the reporting cycle and its link to strategic planning through these
areas:

1. the key obligations of the Ministry of Finance, Portfolio Ministries and SOEs/SBs;
Negotiating strategic plans and annual work plans;
Reporting performance;

Key dates, and SOEs/SBs covered by the PMG; and

A

Financial reporting and auditing.
The annual cycle for monitoring and reporting is shown in the attached flow chart “SOEs/SBs

Annual Monitoring Cycle”.

LEGISLATION
All of the Acts of the SOEs/SBs support the involvement of their respective Portfolio
Ministries, but do not support the involvement of the Ministry of Finance, and the reporting
requirements as stipulated under BVI’s Performance Monitoring Guidelines. Currently, the
only evidence of legislative support for the involvement of the Ministry of Finance is as stated
in Section 45A(4) of the PFM Act, 2004(as amended).
“(4) Ministries and Statutory Bodies shall provide to the Financial Secretary,
(a) within six months of the end of the financial year
(i)  annual audit reports;
(ii))  debt and public private partnerships breakdown;”

To support this monitoring process including the letter of expectation, BVI's PMG, and the

involvement of the Ministry of Finance, changes would be necessary to the current PFM Act,

2004 (as amended). These changes should include but not be limited to:
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a. Definitions for a SOE, SB, and Portfolio Minister;

b. Responsibilities of SOEs and SBs — accountability to Portfolio Minister and Minister of
Finance, apply the same financial year as central government, maintenance of full and
proper financial records, and submission of reports;

c. Institutional arrangements on matters pertaining to financial governance and policy
formulation and oversight of SOEs and SBs;

d. Role of the Board of Directors;

e. Strategic plans and annual work plans;

f.  Reporting, along with timelines;

g. Statement of overall performance;

h. Financial statements and audits;

i.  Ministers Power to issue directives;

j. Use of funds and expenditure ceilings;

k. Dividend Policy;

1. Board composition;

m. Borrowing, lending and guarantees; and

n. Criteria for establishing an SOE or SB.

Alternatively, new legislation for SOEs and SBs can be developed with supporting policies and
guidelines, such as, a dividend policy guideline and Salary negotiations guideline, and fiscal
responsibility legislation. These supporting policies and legislation would strengthen an
amended PMF Act or a new Act for SOEs and SBs. There are models of legislation from the
Caribbean region that the BVI can utilize to modify the existing PFM Act or create new stand-

alone legislation.

CONCLUSION
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The Ministry of Finance is working fervently to secure Cabinet approval for the
implementation of this framework by the end of June 2016. After this approval is secured, the
tasks as outlined in the work plan will commence, with the first task being for the Monitoring
Group and the Ministry to host a meeting with the SOEs and SBs. The main objectives of this
meeting would be to further familiarise the SOEs and SBs with the framework and its
requirements, to ascertain the key challenges that may be faced, and to develop workable

solutions for these challenges.

Without the approval of the recommendations enclosed within this document, and the

accompanying documents, the effectiveness of this framework will be grossly compromised.

597



RESTRICTED
379

This Document is the Property of the Government of the Virgin Islands
DATE: M.P.:
THIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF THE VIRGIN ISLANDS

CABINET PAPER
No. /2014

CENTRAL GOVERNMENT OVERSIGHT OF STATUTORY BODIES

Memorandum by the Honourable Minister of Finance
DECISION SOUGHT
Cabinet is invited to decide that:

(a) an oversight function be adopted to monitor the financial and operational performance
of all Statutory Bodies.

(b) the oversight function be developed along the lines identified in the “Improving
Statutory Bodies Performance and Accountability” Action Plan (Appendix A).

BACKGROUND INFORMATION

1. By way of definition a Statutory Body is a legal entity formed by government that
engages in certain commercial activities on behalf of government. They are expected
to execute their functions optimally and efficiently and are not exempt from oversight
from Central Government.

2. There are seventeen Statutory Bodies in the Virgin Islands engaged in various activities
including health care, education, financial services, tourism, transportation and
telecommunication. Each Statutory Body is governed by an Act, and overseen by a
Board of Directors. Most Statutory Bodies are provided with a grant from Government
directly through contributions from the consolidated fund. Some bodies such as the
Financial Services Commission (FSC) withhold a percentage of revenue collected on
behalf of the Government of the Virgin Islands to fund their operations. The table
below provides a summary of the grants made to Statutory Bodies over the past five
years.

| Statutory Bodies | Years and Grant Amounts

1
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(d) Statutory Bodies are not efficiently managed. Prices charged are not market based
and in some cases do not cover the administrative cost of performing the service.
Salary structures are not in line with Government’s structure and in certain
instances the organisatons are overstaffed. Unbudgeted operating expenditure or

overspending is met by Central Government placing additional pressure on the
consolidated fund.

(e) Grants to Statutory Bodies make up approximately 20 percent of the Government’s
recurrent budget.

(f) Apart from the FSC no other Statutory Body has remitted a dividend to Central
Government and there is not a policy providing for the payment of dividends and
identifying what the size of the dividend should be.

(g) Ambiguity exists in terms of how certain entities should be classified. For example
is the National Bank of the Virgin Islands (NBVI) a Statutory Body or a public
corporation? If they are classified as the latter what level of oversight should be
extended to public corporations?

(h) Currently Central Government does not have a good grasp of whether or not these
bodies are meeting their statutory objectives, whether their objectives are in fact in
line with the overall purpose of the Statutory Body and if they are utilising their
financial resources optimally - most of which comes from Central Government.
Therefore, a comprehensive assessment is needed to determine the financial and
operational performance of Statutory Bodies. This will set the foundation for
developing the oversight function for these entities.

(i) Criterion does not currently exist to determine what constitutes a Statutory Body.
The present listing of Statutory Bodies should be revisited once standards have been
established to determine whether they should remain a Statutory Body, be placed
under direct control of Central Government or privatised,

4. Approval of the Action Plan for Improving the Performance and Accountability of
Statutory Bodies will ensure an initial assessment of financial and operational
performance is conducted on the existing Statutory Bodies and that there is a
framework in place going forward for monitoring Statutory Bodies.

3
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CROSS-MINISTRY CO-ORDINATION

5. The Ministry of Finance will be spearheading this initiative but will require support
from other Ministries and Departments. It is envisioned that the working group
responsible for implementing the action plan will be made up of representatives from
various Ministries and Departments.

LEGAL IMPLICATIONS

6. Certain Laws governing Statutory Bodies will need amending to reflect Government’s

oversight function and additional requirements.

FINANCIAL IMPLICATIONS

7. Financial Implications will be determined at various stages of implementation of the

Action Plan.

CONCLUSION

8. Honourable Members are asked to concur with the Decision Sought.

Dr. D. Orlando Smith
Minister of Finance

Appendix A: Action Plan - Improving Statutory Bodies Performance and Accountability

4
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This Document is the Property of the Government of the Virgin Islands
DATE: M.P.
THIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF THE VIRGIN ISLANDS

CABINET PAPER
No. /2016

CENTRAL GOVERNMENT OVERSIGHT OF STATUTORY BODIES AND STATE OWNED
ENTERPRISES

Memorandum by the Honourable Minister of Finance
DECISION SOUGHT
Cabinet is invited to:

(a) decide that the financial and mnon-financial performance of State Owned
Enterprises/Statutory Boards (SOEs/SBs) be monitored by the Ministry of Finance and
the Portfolio Ministries using:

i.  Definitions for a SOE and a SB;

ii. ~ The BVI’s Performance Monitoring Guidelines;

iii.  Anaccompanying Letter of Expectations to the Guidelines;

iv.  Annual General Meeting with SOEs/SBs, Ministry of Finance, and Portfolio
Ministries;

v.  Meetings with Portfolio Ministries, Ministry of Finance and SOEs/SBs;

vi. A Pilot Study of the framework commencing in July 2016 spearheaded by the
Ministry of Finance to facilitate the modification of any of the mechanisms
that form part of the framework; and

vii. A Monitoring Group spearheaded by the Ministry of Finance to analyse and
report on the performance of the SOEs/SBs.

(b) approve the full implementation of the framework in 2017 through:

i. an amended PFM Act with a section for SOEs/SBs, along with supporting
legislation, such as a dividend policy, wage and salary negotiation guidelines,
and a fiscal responsibility legislation for expenditure;

ii.  preparation and presentation of annual summary reports on SOEs and SBs to
Cabinet by the Ministry of Finance and the Portfolio Ministries;

iii.  the development of an evaluation framework for SOEs and SBs; and

1
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iv.  establishing criteria (check list of requirements) for formation of an SOE/SB,
using the definitions "Dependent State-Owned Entity” and “Independent
State-Owned Entity”.

BACKGROUND INFORMATION

1. A Statutory Body is a legal entity formed by government that engages in non-
commercial activities on behalf of government and is principally funded by
government subventions. State Owned Enterprises are companies or statutory
corporations engaged in commercial activity and recover most of their expenses from
user charges, tariffs or prices from the goods and services they sell or provide. They
are either government owned or the government is the major shareholder.

2. Based on the above definitions, there are nine Statutory Bodies and eight State
Owned Enterprises in the Virgin Islands engaged in various activities including health
care, education, financial services, tourism, transportation and telecommunication.
Each is governed by an Act, and overseen by a Board of Directors. The majority of
these entities are provided with a grant from Government directly through
contributions from the consolidated fund.

3. Currently, there is no focal oversight function for monitoring the financial and
operational performance of Statutory Bodies (SBs) and State Owned Enterprises
(SOEs). There is also no formal criteria for determining the establishment of an
SOE/SB. In addition, there is no specialised legal arrangement supporting the
governance function of SOEs/SBs.

4. Although some reporting requirements are contained in various laws governing
Statutory Bodies and State Owned Enterprises, in practice, there is untimely
submission of Annual Reports and Financial Statements. In some cases, no
information has been submitted to Central Government over the last couple of years.
It is also unclear as to the role of the Ministry of Finance or portfolio ministries in
assessing this information.

5. There have been instances of duplication of functions between SOEs/SBs and central
government; salaries and wages in SOEs/SBs are unaligned with government levels;
there may be inefficiency in operations; and large contingent liabilities pose
increasing risk to government.

2
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6. One of the objectives of the Government’s fiscal strategy contained in the Medium
Term Fiscal Plan (2016-2018) is to ‘ensure that all Statutory Bodies and State Owned
Entities practice sound financial management and achieve their performance
objectives and that these objectives are in line with the overall goals of Central
Government’. This involves developing a function within the Government to review
the operations and financial performance of Statutory Bodies and State Owned
Entities.

7. The Ministry of Finance has developed a comprehensive framework to guide and
support oversight and monitoring of Statutory Bodies and State Owned Entities. The
main objective of the framework is to ensure that the financial and non-financial
performance of SOEs and SBs are directly aligned with government’s policy objectives
and priorities for SOEs and SBs. See Appendices (A to D).

CROSS-MINISTRY CO-ORDINATION

8. The Ministry of Finance will be spearheading this initiative, but is receiving support
from the other Ministries through their participation in the Monitoring Group.

LEGAL IMPLICATTONS

9. Certain Laws governing Statutory Bodies and State Owned Enterprise will require
amendment to reflect Government’s oversight function and additional requirements
recommended under the performance monitoring guidelines.

10. The Public Finance Management (PFM) Act, 2004 should be amended to clearly
outline the requirements of BVI’s Performance Monitoring Framework (PMF) for
SoEs/SBs.

11. Amendments to the PFM Act should be accompanied by a dividend policy, wage and
salary negotiation guidelines, and fiscal responsibility legislation for expenditure by
SoEs/SBs. These may be require a stand-alone Act, or be incorporated into existing

legislation.

3

RESTRICTED

604



RESTRICTED
392

FINANCIAL IMPLICATIONS

12. There are no anticipated financial implications during the pilot or implementation of
the performance monitoring framework. It is envisioned that in the longer term,
closer monitoring of the financial and operational performance of SoEs/SBs will lead

to Government achieving greater value for money in the services provided by these

bodies.

CONCLUSION

13. Honourable Members are asked to concur with the Decision Sought.

Dr. D. Orlando Smith
Minister of Finance

Appendix A: SOEs and SBs Monitoring Framework Paper

Appendix B: BVTI’s Performance Monitoring Guidelines

Appendix C: Sample Letter of Expectations

Appendix D: 2016 — 2017 Work plan for the Implementation and Monitoring of the SOE/SB

Framework
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FOREWORD

His Excellency the Governor
Augustus Jaspert

“As Governor, I fully support the Public Service Transformation Programme
because at its core is Government’s most important asset, public officers. The
Public Service Transformation Programme is about enabling us all to redesign a
Public Service that is efficient, resilient, proactive, adaptive, responsive and
focused on serving the public with excellence backed with the highest good
governance standards.

We are setting the trends on digitising our Public Service and public offer. We
are setting the trends on excellence, efficiency and good customer and public
service.

As Governor, I have the same fantastic reason to get up out of bed every morning as every other public

officer. My job in a way is the same, it’s to get up and every morning to think ‘How best do I serve the

public? How do I make people’s lives better? How do I make this fantastic Territory even better for the
future?” And that is what for me is the heart of Public Service Transformation Programme.”

Premier

“Public is the key word in Public Service.  The definition of
“Transformation” in my paraphrased version simply means a change
from one form to another where there will be no changing back. A
caterpillar transforms into a butterfly but a butterfly can never change
back into a caterpillar. Hence Public Service Transformation allows an
opportunity for the Public Service to transform into a responsive, service-
oriented, cost effective and accountable Public Service for enhanced
delivery, that will transform the lives of the people of the Virgin Islands
as well as anyone who does business with the Public Service.

Honourable Andrew A. Fahie

As the Premier of the Virgin Islands, I welcome this initiative and look forward to seeing our already
stellar Public Service move from good to great!”

Deputy Governor
David D. Archer, Jr.

“We are on the right side of history to shape a new and amazing BVI. This will
be done through a dynamic and transformed Public Service with people at the
core and delivery of exceptional world class services as a driver. This is Public
Service Transformation.”
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OUR TRANSFORMATION PRIORITIES

From the foreword, you will see that our leaders articulated their priorities including people,
service and efficiency. These priorities have been captured in the diagram below which shows

the Vision and the 3 broad strategies for the Public Service Transformation Programme:

WHAT IS PUBLIC SERVICE
TRANSFORMATION?
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STRATEGY
1. WHERe AR WE Now?

1.1 Context
The Government of the British Virgin Islands (GBVI) have undertaken several Public Service
Initiatives over the past 20 years, see Figure 1 below:

The previous initiatives were consistent with public service administration reform, however,
the 1980s brought a shift as the U.K. paved the way to what was termed ‘New Public Sector
Management (see https://www.deepdyve.com/lp/emerald-publishing/from-public-
administration-to-public-sector-management-understanding-pelKMTcJPo?key=emerald).

Other commonwealth jurisdictions including Australia and Canada followed suit. In essence,
the bureaucratic controls typical of Public Administration were no longer seen as ‘fit for
purpose’, particularly in an environment that operated a Laissez-faire economic system, i.e.
one that sought to encourage private-sector led growth through minimal intervention by
government in the form of excessive regulation, privileges, imperialism, tariffs and subsidies.

The shift from public administration reform is important to note because it underpins why the
Public Service Transformation Programme (PSTP) is a departure from this approach as used

5
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by previous initiatives. The context and drivers for the Public Service Transformation
Programme included several significant drivers of change that were impacting the Territory
including;:

e The flooding and hurricanes of 2017 which damaged over 80% of the Territory’s
infrastructure;

¢ Increased regulatory requirements by the principal rule-setting bodies for financial and tax
rules namely the Organisation for Economic Cooperation and Development (OECD), its
sister organisation, the Financial Action Task Force (FATF) and the European Union
Commission;

e Increased costs to comply whilst revenues related to offshore banking and International
Business Incorporations is slowing down across the Caribbean Region and challenges with
Correspondent Banking Relationships which facilitates international trade and tourism;

. Climate Change, global warming and rising

_ sea levels are converging, and the most notable
impact is the increase in the frequency and
“Chan ge fl xes the past, severity of hurricanes, such as hurricanes Irma and

transfo rmation creates Maria, both of which were category 5;
Globalisation has made the world much

the f uture” more inter-connected and the British Virgin
- Tanmay Vora  Islands can no longer look to their immediate
neighbours (US Virgin Islands or other Caribbean
Islands) as partners or competitors. In addition,
technology has led to a rapid rate and pace of change.

These drivers were unprecedented and forced the Territory to move beyond ‘business as
usual’. If they were to be successful in rebuilding the Territory, a fresh and innovative
approach would be needed; not just to defend against the threats but to leverage the many
social and economic opportunities. The Government in office at the time of the hurricanes,
and the subsequent administration, were all united on this one point. The hallmark of the new
approach must be to develop the Territory for the benefit of all, placing the people as the
central beneficiaries of all development.

It was recognised these opportunities could only be achieved if facilitated by a “World-Class’
Public Service. An analysis of public service delivery was conducted (see Annex 1) and
revealed that to develop a “World-Class’” Public Service, in such unusual circumstances, would
require moving beyond the common approach of public administration, and even public
management; it required Public Service Transformation. The Public Service Transformation
Programme was deliberately designed to be visionary and innovative as it was needed ‘for
such a time as this’.
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The need for a transformational approach was also recognised and reinforced by the Premier
Honourable Andrew A. Fahie when in 2019 he said: “I am an unconventional leader for an
unconventional time and my Government will do things in unconventional ....ways whilst
upholding good governance”. While maintaining the key elements of traditional reform as set
out by His Excellency Governor Jaspert who indicated “The sole purpose of the job is to serve
people, to create opportunities for people and to serve those in need. My job is to take this
fantastic Territory forward”.

1.2 Progress Achieved to-date by Ministry

In considering the development of the strategy, a review of the progress achieved prior to the
development of the strategy was undertaken and is set out below.

PREMIER’S OFFICE
Leading Globally in Service Delivery
*  Good Governance
v Completed review of policy and planning and the design and development of a
Strategic Policy and Planning Unit
v Completed draft of Ministerial Code (in partnership with DGO)

» Customer-focused Organisation
v" BVI Tourist Board completed Hospitality Assured Programme Certification
v BVI Tourist Board completed Replanting Seeds of Love Initiative

* Security
v Completion of training by Department of Information and Public Relations in
‘Media Relations for Crisis Disaster Preparedness for Media professionals’

Developing highly skilled & adaptable Leaders and Employees
+ Innovative Thinking and Doing
v Conducted Project Management and Business Process Reengineering workshops
across Government
v Completed iWeek consultation on National Innovation Lab

* Change and Collaboration
v" Developed an e-Government Governance structure to support cross-functional
working team
v' Established a cross-function working team for Work Permit e-Service
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Agile, Lean, Digital and Green
+ Streamlining Processes

v
v

Delivered Business Process Reengineering Training to officers across Government
Delivered Project Management Training to officers across Government

+ Digitisation

v

AN

<\

Completed draft National ICT Policy, Strategy and Plan

Completed draft of E-Government Business case

Completed draft of E-Governance suite of legislation

Town and Country Planning completed BVI Open for Business Online Map
application

VI Shipping Registry completed development & implementation of online portal for
applications for receiving seafarer documents

Completed RDA Statement of Requirements for SMART City Analyst and
developed new Terms of Reference for the same

Completed review and exploration of suppliers regarding e-Payment options

MINISTRY OF FINANCE
Leading Globally in Service Delivery
*  Good Governance

v

Completed drafts of :
* New Procurement Bill
* New Public Financial Management Bill & Regulations
Completed survey to determine the procedures and practices of State Owned
Enterprises (SOEs) and Statutory Bodies (SBs)
Completed review of legislation related to BVI SOEs and SBs
Completed review of non-legal components of Statutory Agencies” operations and
design
Completed draft Performance Monitoring Guidelines for SOEs/SBs
Created database with Financial Indicators and Ratios
Worked with Caribbean Regional Technical Assistance Centre (CARTAC) to review
case study of a suitable SOEs/SBs framework
Completed draft of 5 Corporate Governance principles to align Statutory Agencies
and Central Government
Established an SOE Monitoring Committee/Working Group
Implemented vehicle usage policy (new & existing fleet)
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Developing highly skilled & adaptable Leaders and Employees
+ High Performance
v" Project Management Training and support delivered to ministries in collaboration
with UNDP

Agile, Lean, Digital and Green
+ Streamlining Processes
v'All revenue collecting Depts have been enabled to receive payment for any
Government Service (no wrong door policy). Cabinet memo No0.298/2017

* Digitisation
v" DolIT completed LOTUS network Infrastructure upgrade
v' Commenced upgrade JD Edwards System

+ Adaptation and Greening
v Completed configuration of DOCOVA to facilitate ministry scanning projects

MINISTRY OF EDUCATION, CULTURE, YOUTH AFFAIRS, FISHERIES AND AGRICULTURE
Leading Globally in Service Delivery
* Good Governance

v Completed development and consultation on SMART Schools policy

* Customer-focused Organisation
v Completion of sale of (i) livestock and (ii) contracting out non-core functions such as
beach cleaning to re-focus agriculture on core service of regulation and enabling the
expansion of the sector
v Completed functional review of Agriculture and Fisheries and implemented
recommendations to divest non-core functions, e.g. maintenance and management
of beach facilities

Agile, Lean, Digital and Green
 Digitisation
v' Scanning project to digitise files
v Implement additional functionality of POWER SCHOOL

* Adaptation and Greening
v Commenced scanning of Ministry of Education Files using DOCOVA
v Completed programme to support schools and private sector in achieving Green
Globe and other Green Certifications in collaboration with DDM and Ministry of
Natural Resources, Labour and Immigration

614



MINISTRY OF NATURAL RESOURCES, LABOUR AND IMMIGRATION
Leading Globally in Service Delivery
* Good Governance

v' Review of Immigration and Labour Policy and Legislation

* Customer-focused Organisation

v' Established a customer forum with BVI Finance to discuss Immigration concerns

v Engaged key stakeholders as part of the Work permit proto-type testing

v Completed development of an Immigration Guide for customers (in partnership

with PO, Civil Registry & Governor’s Office)

v Completed customer Service training for Immigration enforcement officers
Completed review of Immigration and Naturalisation functions
v Completed ‘Immigration & You’ Booklet with provides customer information on the

<

immigration and naturalisation process
v' Established a customer forum with BVI Finance to discuss and resolve Immigration
policy and process concerns

* Security
v Completed review work on Advanced Passenger System (APS) for Immigration
v Completed APS configuration and implementation of interim solution

Developing High Skilled and Adaptable Leaders and Employees
* Innovative Thinking and Doing
v Work-Permits prototype cross-functional working group established

Agile, Lean, Digital and Green
+ Streamlining Processes
v Mapped and reengineered work permits processes

* Digitisation
v" Work Permits and Immigration Prototype designed and developed
v Completed 2 rounds of User Acceptance Testing with key Stakeholders on Work
Permit & Immigration Prototype
v Completed migration of Work Permits and Immigration Prototype from LOTUS to
MS Dynamics

« Adaptation and Greening
v Commenced scanning of Immigration Departments Files using DOCOVA
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v' Completed programme to support schools and private sector in achieving Green
Globe and other Green Certifications in collaboration with DDM and Ministry of
Education, Culture, Youth Affairs, Fisheries and Agriculture

MINISTRY OF TRANSPORTATION, WORKS AND UTILITIES
Leading Globally in Service Delivery
* Good Governance

v' Implemented Government wide Vehicle Pool

* Customer-focused Organisation
v Completed consultation via survey on Mass Transit
v Completed plans for the redesign of Road Town to ease traffic congestion

Agile, Lean, Digital and Green
 Digitisation
v" Develop an online requisitions application for the new Facilities Management Unit
(FMU)

MINISTRY OF HEALTH AND SOCIAL DEVELOPMENT
Leading Globally in Service Delivery
* Good Governance
v Completed and strengthened Housing Assistance Grants Policy

* Security
v" Developed and Implemented Housing Assistance Recovery Programme and
Material Assistance Programme following hurricanes (in partnership with MoF)

Agile, Lean, Digital and Green
* Digitisation
v Completed consultancy to prepare for development and design of Health
Information System and Social Benefits Registry

* Adaption and Greening
v Completion of an MoU with Green VI
v Completion of Consultancy for development of Sustainable Integrated Waste
Management Strategy

11
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DEPUTY GOVERNOR’S OFFICE
Leading Globally in Service Delivery
*  Good Governance

v

Completed drafts of:
+ Public Service Management Bill,
* Ministerial Code (in partnership with PO)
* Integrity in Public Life Policy

* Customer-focused Organisation

v

Customisation of Public Service behaviours for Public Service Standards in
alignment with the Territory’s Customer Service Standards developed in
partnership with BVI Tourist Board & Disney

Developed orientation toolkit for Public Service Standards and delivered to 1¢
cohort of Leadership Development Programme

Completed development and implementation of new Health & Safety Policy
Completed implementation of Virtual Customer Service Mailbox Initiative
Completed awareness sessions, configuration and installation of Customer Service
Touch Terminals

Completed development and implementation of the Public Service Star Membership
Club

Developed in collaboration with DolT the Public Service Transformation
Programme microsite to provide information on progress of the Programme

* Security

v

< AN

<

Review of Territory’s Comprehensive Disaster Management Plan

DDM completed Installation of 24 Weather Stations

RVIPF took receipt of an deployed 2 Armed Response vehicles (donated by HMG)
Reestablishment of the Courts following Hurricanes in 2017Waste Management
Strategy

Completed Cyber Security review with Dr. Levy and drafted NSC Information
Paper

Justice Sector Review commenced and Inception Report completed

Completed Health and Safety Policy for the Public Service and Health and Safety
Orientation and Training

Developing High Skilled and Adaptable Leaders and Employees
* High Performance

v
v

Conducted first Employee Engagement Survey using U.K. Civil Service Tool
Completed development of new Leadership programme in collaboration with GPI

12
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v Completed development and implementing training needs analysis across
Government (Skills profile)

* Change and Collaboration
v' Established Public Service Transformation Programme and Team
v" Revitalisation of GBVI Civil Service Association
v" Established Change Champions working group to address internal customer issues
from engagement survey & otherwise
v Completed Public Service Transformation launch to Public Officers, including
several initiatives to maintain communication

<

Completed development of draft Change Management Tool kit and simple “"How To
Guide for Leaders’ flyer

Completed stand-alone Change Management and Culture Programme

Completed Draft Change Management Framework

Completed Public Service Transformation Communication Strategy

Scoped Compensation Review and gained Cabinet approval to undertake the same

AN NI NN

Agile, Lean, Digital and Green
 Streamlining Processes
v Completed review and concept paper to implement a Business Process
Reengineering Centre of Excellence
v' Completed “as-is’ process mapping of recruitment process and reviewed two
software application options to enhance recruitment

 Digitisation
v' Commenced implementation of HR component of JD Edwards Upgrade
v' Cabinet Office completed implementation of EXCOTRAC
v Reviewed options for development and implementation of PSCTrac and
Recruitment software

+ Adaptation and Greening
v Commenced scanning of HR Files using DOCOVA
v" DDM implemented Teen Certification Training (ESHS)
v Completed programme to support schools and private sector in achieving Green
Globe and other Green Certifications in collaboration with Ministry of Natural
Resources, Labour and Immigration and Ministry of Education, Culture, Youth
Affairs, Fisheries and Agriculture.
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2. WHERE ARE WE GOING?

2.1  National Vision and Public Service Vision
National Vision
Following the 2017 hurricanes, a vision for the Territory was developed in the Recovery to
Development Plan (RDP) 2018:
“The BVI will be a model for building stronger, smarter, greener and better, fostering a
vibrant and innovative economy, cohesive and empowered society, nurtured and

sustainable environment, resilient infrastructure, good governance and a high quality of
life for all.”

In November 2019, the Recovery and Development Plan was revised to focus on Recovery
with the Premier’s Office taking the lead on Development. As a result, a new National Vision
was articulated as follows:
“By 2025, BVI will be a leading economy through Entrepreneurship, Innovation, Local Investment
and Foreign Investment.”

Public Service Vision

The Vision for the Public Service is designed to support the National Vision.

A visioning day was facilitated by the Deputy Governor to share the new and innovative
approach that would be taken to transform the Public Service (see Visioning Day Report,
Annex 3). The new approach required starting with the end in mind since as mentioned
above, transformation of the public service was no longer to simply be internally focused but
was to enable and facilitate the achievement of the national vision. The visioning day
considered what it meant to develop “A Vibrant and Sustainable Economy”. Each sector of
the economy was considered and it was determined that the Territory would need to be
‘world-class’ in each sector. Public officers identified what “world-class” would look like in
practice for their respective areas, and then started the work to identify how the Public Service
would facilitate those desired results. The outputs of the visioning day were summarised by
Figure 1 below which was the original Public Service Transformation Model. This has since
been revised in this Framework document to give more focus.
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Figure 1 - Original Public Service Transformation Model

In addition to understanding what ‘world-class” looked like in practice for each sector,
participants at the visioning day exercise answered the question “what does a World-Class
Public Service look like?” It was determined that the benchmark was to be within the top 5
public service organisations in the world according to the International Civil Service
Effectiveness (InCISE) Index, see Section 4.2. At the Visioning Day, officers considered a
‘world-class’ public service would be:

* A respected customer-focused Public Service which is accountable, productive,
innovative and unified.

* An efficient, transparent, technologically advanced organisation which delivers
competent, prompt and fair services for the betterment of the Territory.

* A modern, highly motivated, accessible, customer-oriented organisation that delivers
professional, relevant, efficient and cost-effective service that is transparent and
ethically driven.

* An economically sustainable Public Service that is accountable to the people it serves.

This has been consolidated into the following Vision statement:

A Respected, Trusted and Efficient Public Service
with People at the centre of all we do!
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2.2 Public Service Transformation

What is Transformation?

One of the critical components to the successful delivery of the Public Service Transformation
programme is to help people understand what Transformation actually is, especially given the
departure from the previous approach of public administration and reform. It is critical to
paint a picture of what it will look and feel like beyond the vision. Figure 1 in the foreword,
and shown again below, captures this. This is the simplified version of the revised
Transformation Model.

What does Public Service Transformation look like in practice?

WHAT IS PUBLIC
SERVICE
TRANSFORMATION?

What It Will Be?

When the Public Service is transformed, the behaviours we will demonstrate are:
v" Finding ways to do things differently and efficiently

Being ambitious, always wanting to be better

Preserving our environment and our culture

One BVI working towards one agenda for the benetfit of all

NN NN

Taking action
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This will support our vision to become a “World Class Public Service that is respected, trusted
and efficient with people at the centre of all we do”. This will be achieved through three broad
strategies which are:

1. Leading Globally in Service Delivery — which is about delivery services efficiently
and effectively to both our internal and external customers. To achieve this, we will
benchmark ourselves against other world-class public service organisations using
the International Civil Service Effectiveness (InCISE) Index. See Appendix 1

2. Becoming Skilled and Adaptable Leaders and Employees — which is about creating
leaders and employees who can meet the challenges of what is none referred to as a
VUCA world (volatile, uncertain, complex, and ambiguous).

3. Becoming Agile, Lean, Digital and Green — Traditional public service focuses on
face-to face service delivery, however, in a technologically driven world the focus is
on services as products. This strategy is about using world-class methodologies for
the development of products and services through digitisation. Additionally, the
BVI's vision to be a World Class public service organisation must include being a
‘Green Leader’, given the desire of the British Virgin Islands to benefit from land
and sea whilst preserving the Islands natural beauty.

The ultimate result of Public Service Transformation is to facilitate the national vision which
has locally been coined as creating “An Amazing BVI”.
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3. HOW DO WE GET THERE?
The Technical Model at figure 2 below communicates internally to our leaders, managers and
technicians how we will execute the Public Service Transformation Programme.

18

623



3.1 Priorities - Government's Policy Agenda
The starting point is the Government’s Policy Agenda which sets the tone for the whole
country; re-enforcing that transforming the public service is not simply an internal focus. The
Policy Agenda is structured using the National Results Framework, S.E.E.D' The Policy
Agenda is a consolidation of the Government’s policy priorities as articulated in the Budget
Speech and the Speech from the Throne, see below

2020 Budget: Government’s Strategic Policy Outcomes

Government’s medium- to long-term objective: To make the BVI a financially and economically
sustainable Territory; to make our people secure, physically, emotionally and economically, and to
develop all-round resilience and competitiveness. — Budget Address 2020

Medium - Term

Development
EED ic Poli
E Strategy (SEED) Strategic Policy Outcomes
Result Areas
Quality health, 1.1 Continue investment in acquiring international accreditation of

wellbeing and
social services

the BVI Health Services Authority to verify and demonstrate the
quality of the Territory’s healthcare system

1.2 Continue to improve access to healthcare provision within the
Territory ensuring essential services are available on the Sister
Islands and by strengthening the performance of the National
Health Insurance System

1.3 Protect present and future generations from the health, social,
environmental, and economic effect that tobacco consumption
and exposure has

1.4 Develop and implement policies and strategies to reduce the
number of cancer cases and deaths, within the territory and to
improve the overall quality of life of cancer patients

1.5 Prioritise support to the most vulnerable in the community
including Senior Citizens and households recovering from the
2017 hurricanes

1.6 Enhance the cultural development in the Territory whilst
ensuring the preservation of the Virgin Islands” unique culture,
traditional values, and pride of its people for future generations

1 Social, Economic, Environmental and Direction (Governance)
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1.7 Strengthen and empower youth through effective policies and
strategies that addresses the challenges and opportunities for
achieving positive youth development, including the revision of
the Virgin Islands National Youth Policy and Strategic
Objectives

1.8 Promote the importance of sport in the development of our
people and as a viable component of the Tourism sector, and
provide a comprehensive management mechanism to support
all sports and recreation in the Territory, including establishing
a National Sports Council

1.9 Establish a regulatory framework for the gaming and betting
industry, including sectors such as horse racing and the cruise
industry, and undertake a public consultation to determine the
Territory’s desire to establish a framework to enable drag-racing
as a sport

Quality education

1.10  Ensure empowerment of our people through a commitment
to evolving the education system to take account of technology,
including SMART schools and to keep pace with the rest of the
world

1.11  Ensure our students become functional citizens within the
territory by receiving the best possible instructions and training
and creating a framework and environment that supports the
development of good character

1.12  Place Virgin Islanders at the centre of development activities
(Virgin Islanders First) through expanding access to educational
opportunities including the introduction of full Bachelors” and
Masters” degrees and certifications on-island  from
internationally recognised, accredited wuniversities through
distance learning and facilitate public officers in pursuing
qualifications to the Masters” and Doctoral level

1.13  Enhance teaching standards and the supply of qualified
teachers to provide quality education
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2
Economic

Stable and
growing economy

21

2.2

2.3

24

25

2.6

2.7

2.8

29

2.10

2.11

Attract foreign and domestic investment to enhance economic
development, reduce unemployment, grow entrepreneurship,
accelerate growth, and diversify the economy, by
strengthening the Trade policy framework and the
establishment of an Investment Promotion Agency

Ensure the empowerment of local investors and local
businesses in all sectors of the economy, inclusive of all, but
not limited to tourism, health, entrepreneurship, agriculture
and fisheries

Enable the growth of entrepreneurship by opening up access
to capital, and training for individuals and start-ups

Establish the requirements for private investment funds to be
recognised by the Financial Services Commission, the criteria
to be satisfied for the Commission to grant recognition

Develop and implement the policies, legislation, strategies and
plans necessary to support EU Economic Substance
Requirements

Create a platform to drive green innovation, green
diversification, and green expansion of the economy;
including Green SMART products

Increase Territories revenues from sailing including facilitating
the registering of large ships under the International Maritime
Conventions

Reposition the Territory as the sailing capital of the world

Develop and grow industries that support the Blue positioning
the sea as an asset to be used sustainably to provide benefits
for the people of this Territory.

Place special focus on tourism to ensure it is a strong pillar of
the economy establishing stronger linkages and involvement
of all sectors within the Territory to ensure “one tourism”
mandate and that the Virgin Islands remains on the bleeding
edge of Tourism in the Region and Globally

Increase support to strengthen the linkages between the
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2
Economic
(contd)

212

2.13

2.14

2.15

2.16

217

productive sectors of fishing, agriculture, and cultural heritage
increasing the earning potential of fisher folk and farmers and
developing the cultural industries including Film

Develop a robust policy and regulatory framework that
supports the contribution of AirBnB to the Territory’s tourism
sector

Expand Airlift into the Territory to support the growth of
visitor arrivals and develop and implement a framework for
providing emergency airlift for visitors out of the Territory in
times when disaster looms

Develop the Territory as a major reliable shipping route within
the Caribbean region including implementation of a
competitive fee structure for cargo, import and export duties
and flexible operating hours for the BVI Port.

Establish the BVI as a location of choice for an Aircraft
Registry, through implementation of a robust regulatory
framework in the same way that the BVI's Shipping Registry
operates

Modernise existing agriculture and fishery legislation
including drafting a national food production and land use
policy, recovery of agricultural stations and restructuring
Crown land designated for farming; and the undertake
preparatory work needed to inform the establishment of a
medical marijuana industry

Continue the modernisation of the Labour and Immigration
Department to create a labour market which is conducive to
economic growth, investment and employment creation and is
characterised by improved skills, equity, sound labour
relations, respect for employment standards and worker rights
and due respect to those who help to create economic
opportunities while protecting our borders and preserving our
natural resources for the benefit of all.
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Strong
infrastructure

2.18

2.19

2.20

2.21

2.22

2.23

Invest in infrastructure locally ensuring it can support the
Digital Economy, Blue Economy and Green Economy.

Improve the quality and standard of the Territory’s physical
infrastructure ensuring green building strategies, practices and
technologies apply to all development, whether it is for public
infrastructure, residential, or commercial buildings; this
includes strengthening enforcement functions of Agencies
such as the Planning Authority Board

Improve road and drainage system ensuring redesign focuses
on flood mitigation and building resilience and continue to
rehabilitate roadways in Virgin Gorda and Jost Van Dyke

Increase the Territories medium-term room stock to 5,000 to
expand the overnight tourist visitor market

Prioritise airport infrastructure development, built for
resilience, to accommodate larger capacity aircraft at the
airport and continue the upgrades and refurbishment of the
airports at Anegada and Virgin Gorda

Enhance cruise tourism, including better management and
utilisation of the lands reclaimed outside of the
Administration Complex
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3
Environment

Effective
management of
natural resources
and natural
environment

3.1

3.2

3.3

3.4

3.5

3.6

3.7

Balance the growth of the Blue and Green economy with the
protection of our natural resources through sustainable
environmental management and ecological integrity and the
introduction of a National Beach Use Policy to provide a legal
framework that ensures sustainability of our beaches

Prioritise tackling Climate Change and Adaptation to ensure
the Territory remains beautiful, clean, and has a healthy green
environment

Strengthen the legal framework for sustainable management
of household waste, industrial waste, construction, demolition
waste, and hazardous waste to protect health and the
environment while improving the aesthetics of the Territory

Improve the supply and management of the Territories water
network through a comprehensive review and development
and implementation of appropriate strategies

Increase the efficient use of brown spaces (pro-poor urban
environments) to reduce the impact on our natural
environment and precious natural resources such as our
immaculate beaches and stunning views.

Ensure ship-owners partner with Government in preserving
the natural environment, including being accountable and
financially for removing wrecks

Develop a package of incentives to promote and support clean
energy systems such as solar and wind power generation
equipment, hybrid vehicles and re-sale of electricity back to
the grid to reduce the BVI's carbon footprint, harness our
renewable resources, and save citizens and the Government
millions of dollars that are presently being spent on imported
fossil fuels
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4
Direction

Effective
Governance

4.1

4.2

4.3

4.4

4.5

4.6

4.7

4.8

49

To provide a legal framework for the overall management,
organisational ~ structure, administration and proper
establishment of the Public Service of the Virgin Islands

Enhance good governance, including transparency, and
accountability and preserve and promote the integrity of
public officials and public institutions

Strengthen archives and records management functions to
ensure the preservation of public archives and records from an
electronic perspective, and establish a National Archives for
the preservation of historic documents

Strengthen the capacity of our law enforcement agencies and
their powers to ensure the protection and safety of victims and
witnesses

Strengthen policy and development planning within the
Territory through the separation of Recovery and
Development with the Premier’s Office taking responsibility
for the development of the Territory articulated through a
National Sustainable Development Plan which provides a
roadmap for the transformation of the Territory encompassing
its economic, social, environmental, physical and climate
resilient issues, and Government will support the Recovery
and Development Agency to implement the Territory’s
Recovery Plan within 5 years

Enhance democracy by strengthening Committees of the
House of Assembly and providing a legal framework for the
operation of the Youth Parliament

Comprehensive digital transformation of the Public Service
including e-payments for customers

Develop a robust National ICT Policy and strategy Framework
to support digital transformation of the Public Service and the
Territory at large

Enhance Public Financial Management including procurement
and introduce the function of Contractor General, ensuring the
Territory remains within the Protocols for effective Financial
Management
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4.10 Strengthen and expand the Territories regional and
international relationships, particularly with the European
Union and United Nations to enhance cooperation and
partnerships to manage the uncertainties of the future.

Safety and justice |4.11 Encourage fair and equitable business practices for consumers
for all persons and businesses

412 Improve Shipping Governance including identification,
licencing of vessels and inspection vessels, Master and crews

4.13 Develop a robust mechanism to address maritime safety
including establishing an independent Marine Safety
Investigation Authority

4.14 Improve the standard and regulation of engineering practice
in the BVI ensuring registration, licensing and strengthening
enforcement to ensure compliance

4.15 Improve efficiency, border management and the customer
experience at ports of entry including the introduction of
specialist Airport Police

3.2 Guided By - Good Governance

The Government Vision to propel the Territory as one of the leading economies both
regionally and internationally to provide for the greatest social and economic benefit to all
people. It is understood that to do this there needs to be an enhanced focus on good
governance. This means implementing several key pieces of legislation to guide the
governance of the Territory including a Whistleblowing Act, Integrity in Public Life Bill and a
new Public Sector Management Bill. Progress on these bills can be seen at Section 1.2 above.

3.3 Implemented Through

The Public Service Transformation strategy aligns with the various National Plans and
Frameworks (Policies, Legislation, Strategies, etc). These include amongst others, the National
Sustainable Development Plan which is currently being developed, the National ICT Policy,
Strategy and Plan, Ministerial Plans and Transformation specific Plans.

This framework document includes a comprehensive Implementation Plan at Section 4.
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PLAN FOR IMPLEMENTATION
4. THE PLANNING TOOL

This section contains the Logical Framework that guides each Ministry. The planning
methodology uses a top-down and a bottom-up approach. The top-down component
consisted of developing a Logical Framework (Log frame), see Annexe 3. This is a planning tool
to help design a programme by identifying the long-term objective for each priority
(Objective), the short-medium term purpose (Purpose) and the products or services that the
projects will deliver (Outputs). Guided by this, ministries will develop their Ministry Plans
and the specific indicators for their ministries. Finally, a Results-based Performance
Framework? was developed to assist in monitoring and evaluation of the overall programme.

4.1 Planning — Objectives, and Purpose
As mentioned, the log frame was used to develop the programme objectives, purposes and
high-level outputs which are set out below. The purpose of each objective is broken down
further in the log frame to ensure it is measureable and expected outputs at the programme
level are articulated which helped ministries consider the types of activities and outputs they
would deliver at the project level.
1. Leading globally in service-delivery and innovation
Long-Term Objective
The societal level change that this strategy is intended to deliver is: Excellent customer
experience and high levels of trust in Government

Purpose
The purpose of this objective is to:
e Improve Good Governance
e Improve Customer Focus
e Redefine and deliver security for development

2. Developing Highly Skiled and adaptable leaders and employees
Long-Term Objective
The societal level change that this strategy is intended to deliver is: People equipped to
deliver high performance, lead change and develop innovative solutions

2*Logical Framework’, or ‘log frame’, describes both a general approach to project or programme
planning, monitoring and evaluation, and - in the form of a ‘log frame matrix’ — a discrete planning
and monitoring tool for projects and programmes. Source
https://www.betterevaluation.org/en/evaluation-options/logframe [accessed 02/11/2019]
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Purpose

The purpose of this objective is to:
e Improve performance
e Improve change management capability and collaboration
e Develop innovative thinking and doing capabilities

3. Becoming Agile, Lean, Digital and Green
Long-Term Objective
The societal level change that this strategy is intended to deliver is: Effective, efficient,
value-adding services consistent with world-class standards

Purpose
The purpose of this objective is to:
e Streamline processes
e Increase digitisation
e Increase adaptation and greening practices

4.2  Ministry Transformation Plans

Each ministry will develop a transformation plan through engagement with relevant
stakeholders with support from the Public Service Transformation team. In addition to being
guided by the Log Frame, they will consider the Ministry’s Mission Statement, the focus of the
Ministers and their Strategic Plans.

The Ministry Mission Statements and some of the Ministerial priorities that have been
articulated are outlined below:

Premier’s Office

The Premier’s Office articulates its Mission as:

To serve as the focal point for coordinating cross-sectorial policies and programmes and promoting the
sustainable development of the Virgin Islands to ensure a well-informed, prosperous, cohesive and stable
society.

The Honourable Premier said of his Government that:

“Over the next three years, our job will be to increase the efficiency and the quality of governance; seek
greater local and international investments in the economy, particularly in tourism, marine industries,
fishing, agriculture and information technology services; improve the education and other public
infrastructure; build a secure environment in which to do business; support the development of small
businesses; and create additional entrepreneurial opportunities and sustainable jobs”. — Budget Address 2019
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Ministry of Finance

The Ministry of Finance articulates its Mission as:

To provide strategic, economic and fiscal leadership that promotes the sustainable economic development
of the Virgin Islands.

The Honourable Minister of Finance said of the work of his ministry that:
“Our job is simply not just to balance a budget but to help balance the lives of our people”. — Budget
Address 2019

Ministry of Education, Culture, Youth Affairs, Fisheries and Agriculture

The Ministry of Education, Culture, Youth Affairs, Fisheries and Agriculture articulates its
Mission as:

To educate and develop life-long learners, promote cultural awareness and heritage preservation,
facilitate youth empowerment and support sustainable livelihoods to improve the well-being of the
people of the Virgin Islands.

Dr. the Honourable Natalio Wheatley said of his ministry’s work that:
“I will not take for granted the opportunity to shape the education system that has shaped me.”’

“Agriculture is going to be moving forward and we have been putting the structures and elements in
place to ensure that it happens.”

Ministry of Natural Resources, Labour and Immigration

The Ministry of Natural Resources, Labour and Immigration articulates its Mission as:

To provide effective and efficient immigration regulation and management of natural resources for the
Territory and to develop and empower the local workforce to meet national needs.

The Honourable Vincent Wheatley said of his ministry:

“...the Ministry of Natural Resources, Labour and Immigration continues its unwavering efforts to
ensure that the young people of this Territory are afforded the opportunity to own a piece of land to
build their home. Land ownership engenders a sense of pride and accomplishment and we want to do our
best to get the young people of this Territory on the part of wealth creation and building a legacy for
future generations.” - Statement in the House of Assembly

Ministry of Transportation, Works and Utilities
The Ministry of Transportation, Works and Utilities articulates its Mission as:

3 Opening Speech for Education Week 2019
4 http://gov.vg/media-centre/government-pledges-move-agriculture-forward
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“...dedicated to ensuring the continued development and maintenance of public infrastructure in
keeping with international standards so that public utilities are reliable and affordable in support of an
enhanced community life for every resident and visitor in the Virgin Islands”.

The Honourable Kye M. Rhymer said of his ministry:

“The Ministry of Transportation, Works and Utilities (MTWU) continues to forge forward toward the
improvement of the infrastructure of our Virgin Islands...the government and the Ministry of
Transportation, Works and Utilities, hope to reduce the inconvenience and loss to our residents due to
the impact of inclement weather, to make the Territory safer and cleaner, and — coincidentally — create
some job opportunities for our people.” — House of Assembly Statement on 31¢ July, 2019

Ministry of Health and Social Development

The Ministry of Health and Social Development articulate its Mission as:

“To provide leadership that promotes health, social well-being and a safe environment as positive
resources for living and sustainable development.”

The Honourable Carvin Malone said of his ministry:

“...We continue to rebuild the health and social infrastructure through ongoing repairs to clinics,
community centres and other critical facilities. These important projects, underpinned by a robust
policy agenda that promotes inclusiveness and investment in people as our greatest resource, will set the
Virgin Islands on a brighter path. Progress will not be met without challenges but together, the
Government of the Virgin Islands remains committed to restoring hope and prosperity to all, while
promoting a greener, healthier and safer Virgin Islands.” — 100 Days In Office, June 2019

Deputy Governor’s Office

The Deputy Governor’s Office and articulates its Mission as:

“To ensure effective public governance, strengthen democracy and human rights, promote economic
prosperity and social cohesion, and deepen confidence in government and public administration.”

The Deputy Governor, Mr David D. Archer, Jr. said of his office:

“The Public Service is on its way and the choice of not being successful is non-existent, because a
successful service drives a successful economy. A stronger, smarter, greener, better and more efficient
and effective BV1I is therefore at the forefront of the work that must be done in the Public Service. The
successful relationship between ministries and departments with the Recovery and Development
Agency is paramount to a transformed Public Service and a newly recovered and developed Virgin
Islands. With the competence of Senior Managers, Department Heads and the body of public officers,
there is confidence that the foundation for an exceptional Public Service has already been laid. The plan
is to merge this competence with a love for our clients and deliver services with pace, passion and
empathy for those we serve.” — 1 Year In Office Report
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4.3 Implementation Support Structure

The Ministries will be implementing their Ministry Transformation Plans supported by the Public
Service Transformation Programme Team. The figure below shows the implementation support
structure for the Programme.

It is envisaged that a permanent Public Service Transformation Programme Team will be
implemented consisting of:
* Programme Manager
* Deputy Programme Manager
* Business Change Managers and
» Specialist Leads/Experts who progress the work that is core to the outcome of a
World-Class Public Service namely:
e Governance Specialist
e Policy Analyst
e Business Process Reengineering Specialist
¢ Communications Specialist
¢ Human Resources Management Specialist
e Customer Service Improvement Specialist

Programme
Manager

Deputy

Programme
Manager

Customer

Business Business Process
Reengineering

Specialist

Communications
Specialist

Governance
Specialist

Chanage
Managers

Policy Analyst HR Specialist Service

Specialist
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A summary of the roles of the Public Service Transformation Team are set out below.

Programme Manager:

Leadership — Provides leadership, direction and support to BCM’s and through
indirect reporting to Project Managers in the ministries. Develops programme
strategy and high levels implementation plan.

Reporting & Monitoring — reports to the Senior Responsible Officer on the
current status and progress of the programme on a weekly basis, on the budget
and any variances, on timelinesand impacts ontime lines, on change
management/change adoption and communications and monitors the same.
Engagement — responsible for briefing Ministry leads and other key stakeholders,
and ensuring that operational staff and technicians are committed to the
programme and are adequately represented on the cross-functional working
teams, coaches and mentors programme team.

Delivery — Facilitates capacity building in conjunction with HR and other
stakeholders, ensures the implementation of project plans and transition plans
on-time and in-budget and to meet KPI's.

Managing — ensures effective programme management including contracting,
procurement, change ~ management, quality ~ assurance and  risk
management, ensures that resources are being used appropriately (human &
financial) and, ensures Programme team understand their roles

Empowering — the BCM'’s, Project Managers/Coordinators to lead in their
respective areas.

Business Change Manager

Recommend resources needed to support change — Work with the Programme
Manager to identify the projects, workstreams, resources and activities needed to
implement required changes in their business area

Planning — Develop a change transition plan for the project/workstreams in their
business area that align with any organisational methodology for managing
change developed by HR/Organisational, Development and Workforce Planning
(ODWP) in conjunction with the change programme.

Manage the change - By driving implementation of the transition plan;
identifying challenges, solutions and actions to remedy the challenges and
provide information to support the change communications plan

Reporting & Monitoring — Report to the Programme Manager progress on the
transition plan and any forecast exception to the delivery schedule and any risks
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or issues that might jeopardise the programme, monitor and measure the
realisation of benefits in their business area

Collaboration — Understand the dependencies between the work they are
responsible for, the work of other BCMs and the project managers

Capability building — Ensure that the required capability is available and fit for
purpose and is implemented in their business area in line with the programme
plan. If not available, make recommendations on building capability to the
Programme Manager.

Technical Specialists

The technical specialists are experts in their respective subject areas. Their role is to
provide advice on the cross-cutting areas that impact every project and span all
ministries. The specialists need not necessarily be full-time roles but could be drafted
in as needed, save for the Business Process Reengineering, Communications and HR
Specialists whose roles will be needed throughout the duration of the Programme.

In addition to the core Public Service Transformation Core Support Team, each Ministry

has appointed a Project Manager/Coordinator the summary of the role is outlined

below.

Project Manager/Coordinator

Develop requirements for the project — Scope, outcomes, timelines and budget
Manage the project — Develop a project plan with timelines, ensure activities are
conducted on time and within budget, identify blockages/challenges and work
with the project team to address

Monitor and measure — Track budget (money and hours), identify issues
concerning resources (human and financial), monitor and measure progress
against the project plan and recommend any remedial action to ensure targets
are met

Reporting — Submit weekly/bi-weekly reports to the Programme Manager
Collaboration — Be cognisant of and take action to leverage synergies with other
initiatives across the programme, organisation and with other key stakeholders
including external

Change Management — Ensure a strong relationship and collaboration with
Business Change Managers who are responsible for supporting and
implementing change
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MONITORING AND EVALUATION
5. RESULTS-BASED PERFORMANCE FRAMEWORK

A summary of the results that the Public Service Transformation programme is designed to
achieve is set out in the model as follows:

* Improved accountability, transparency, and public financial management
* Enhanced Citizen participation

* Excellent Customer Service

* Increased employee morale and engagement

* Productive partnerships

* Reduced crime

* Strong leadership

 Skilled specialist technicians

+ Strengthened change management and culture change capacity

* Greater efficiency and coordination

* Documented processes and systems in alignment with international standards
* Increased revenue generation

* Leading in ‘green’ practices

5.1 Performance Matrix

This is a high-level Results-Based Performance Management Matrix that aligns with the
Planning Log frame. The Matrix has 3 results areas that align to Leading Globally in Service
Delivery, Developing Highly-Skilled and Adaptable Leaders and Employees and Becoming Agile, Lean,
Digital and Green. The Matrix establishes the high-level indicators by which the progress of the
PSTP programme as a whole will be measured (see Matrix below). The Performance
Framework aligns with the International Civil Service Effectiveness (InCISE) Index which will
be used as a benchmark to progressing to a world-class public service. The InCISE Index can
be seen at Annexe 1.

In addition, each Ministry will have its own Performance Matrix with indicators to measure
the ministry projects.

In addition, the Performance Matrix will be linked to the National Performance Grid once the

National Performance Framework is developed as part of the National Sustainable Social and
Economic Plan.
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Public Service Transformation — Results-Based Management Performance Framework

RESULTS INDICATOR: LEADING GLOBALLY IN SERVICE-DELIVERY

Impact Statement: Excellent citizen experience and high levels of trust in Government

Outcomes

Output Statement

Output Indicators

1. GOOD GOVERNANCE

* % increase in Good
Governance legislations

Outcome statement: Improved
accountability, transparency
and public financial

managerment
% increase in
customer/citizen

participation rate

Outcome statement: Purpose:
Greater participation of citizens

% increase in

compliance

Outcome Statement: Improved
corporate governance for public
sector bodies

1.

1.2

1.3

1.4

1.5

Implement the required components of

1.1.1

# of policies and draft bills

the OTs Good Governance Framework  developed

Implement minimum E-Governance
requirements and structure, see 2.1, 2.2
and 2.3 below

Develop a robust public
mechanism that includes
consultation as a key component

policy
public

Design and implement mechanisms
using ICT to engage customers/citizens
— including policy and reporting on
delivery

Develop an Accountability Framework
for Statutory Bodies

1.2.1

1.3.1

14.1

1.5.1

100% Completion of design and
development of an Information
Commission/Data Commission
# of consultations on new public
policies held

# of ICT enabled
mechanisms/Applications to engage
and inform customers

# of Corporate governance principles
implemented in Statutory authorities
and aligned with central Government

2. CUSTOMER-FOCUSED ORGANISATION (SAFE)

* % reduction in crime, %

reduction in reported
accidents at work, %
increase in customer
perception of e-

government security

Outcome statement: Improved
Safety (Cyber Security, Data
Protection, Health and Safety)

* % compliance with code
of conduct and/or other
standards

Outcome statement: Improved

Authenticity (professionalism —

aligned to code of conduct,

knowledgeable about your

specialism/service)

* % increase in customer
satisfaction — both
internal and external

Outcome statement: Improved

2
2.2

23

24

25

E-Governance policies developed
E-Governance legislations drafted and
approved by Cabinet

Implement
governance

clearly  defined e-

structure which
national  coordination,
implementation as well as monitoring
and continuous evaluation of ICT
initiatives;

streamlines

Development and implementation of
appropriate codes and/or standards

Development and implementation of
Customer satisfaction
mechanisms/feedback tools

211

# of E-Governance Policies

developed

221

231

241

251

# of E-Governance legislations
drafted

Completed design and
implementation of National ICT
Council

# of codes and/or standards
developed

# of customer satisfaction initiatives
developed and implemented
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Public Service Transformation — Results-Based Management Performance Framework
Friendliness (using a

partnership approach and

demonstrating customer first)

* % of transactions 2.6 Development of benchmark 2.6.1 # of processes benchmarked and
conducted in advertised time/duration for processes and/or time standard set & communicated
timeframe, % of transactions to public
transactions completed 2.6.2 # of transactions completed within
right first time required time-frame

Outcome statement: Improved 2.7 Development of LEAN processes (see
Efficiency (completing 7.1.1)

transactions speedily, make it

right-right away)

3. SECURITY

* % of policies and 3.1 Development of security policies and 3.1.1 # of policies and practices applying
legislations aligned practices in alignment with security for development
with the concept pf international security for development  3.1.2 # of legislation drafted and approved
security for concepts (e.g. OECD, DAC) by cabinet in alignment with security
development for development concepts

Outcome statement: Redefining
security in terms of ‘security for
development®’.

5 Ensuring people and communities (i) live in peace, (ii) participate fully in the governance of their countries, (iii) their
human rights are protected and (iv) have access to resources and necessities live in a physical environment conducive to
health and well-being, Source: OECD, DAC
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Public Service Transformation — Results-Based Management Performance Framework
RESULTS INDICATOR: HIGHLY SKILLED AND ADAPTABLE LEADERS AND EMPLOYEES

Impact Statement: People equipped to deliver high performance, lead change and develop innovative solutions

Outcomes

Output Statements

Output Indicators

4. IMPROVED PERFORMANCE (MY WORK)

* % increase in employee
engagement score

Outcome statement: Increase

employee engagement

* % increase in processing
of transactions, and/or

% decrease in time
taken to process
transactions

Outcome statement: Increase in

speed of transactions

* 70% of results and/or
targets achieved within
specified timeframes

Outcome statement: Improved

results  that  align  with
Government policy, strategic
goals, and budget.

* % increase in the

number of international

certifications

Government holds
Outcome statement: Increase
specialist
competence of employees

and/or  technical

* % increase in No. of
strategic plans across
Government

* % increase in employee
engagement score
related to “My manager

* % increase in employee
engagement score
related to “My manager

4.1

4.2

43

4.4

4.5

4.6

4.7

4.8

4.9

Development and implementation of
solutions to address findings of
employee engagement survey

Organisational structures re-designed
towards a flatter functional model

Processes for key transactions re-
designed so autonomy for decision

making given to officers below PS and

HoD.

Review and revise strategic planning
and budgeting mechanism and re-
implement across Government

Identify current competencies
(specialist knowledge, skills and
abilities) across Government

Identification and accreditation of

Departments and/or individuals in
key international certifications e.g.
EMAP, INTOSAI, CIPD, ACCA)

Leaders attend and implement
strategic planning tools and
techniques

Leaders attend the new Leadership
Development programme and apply
the learnings related to emotional
intelligence, and motivation.

Review and amendment to
Performance Management system to
ensure alignment with strategic

4.1.1 # of solutions developed

4.1.2 # of solutions implemented

421 # of organisation structures
redesigned
43.1 # of officers with increased decision-

making powers

441 # No. of Ministry strategic plans
developed that align Government
policy, sector strategies and budget

for the fiscal period 2020/23

4.5.1 100% completion of organisation-wide
competency audit/profile

4.6.1 # of Departments and/or Officers
certified to International standards in
technical/specialist area

4.7.1 # of leaders who developed aligned
strategic plans (see 4.4.1 above) for the
fiscal period 2020/2023

4.8.1 # of leaders who've demonstrated
application of the learning from the
new leadership development
programme for the period Nov 2019 —
Nov 2020

4.9.1 # of performance reviews conducted
properly and submitted to HR for the
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Public Service Transformation — Results-Based Management Performance Framework

planning and budgeting and as a tool period Jan 2020 — Dec 2020

Outcome Statement: Enhance to focus on performance and

Leadership capability® development.

* % increase in No. of 5.1 Design and implement of a ‘Growth 51.1 Completion of the design and
learning organisation Mindset” programme” implementation of the ‘Growth
programmes/training Mindset” programme by xx/xx/2020
available across
Government

Outcome statement: Public

Service transformed to a

‘learning organisation’

(facilitates learning, change and

teamwork)

* % of cross-functional 5.2 Design and implementation of an 521 Completion of the design and
projects successfully “Effective Team working’ programme implementation of the Effective team
delivered (on time, in working programme by XX/XX/2019
budget, adding value

522 # of cross-functional working teams

Outcome statement: Increase in being established across Government

team effectiveness, i.e. focus on
solving problems, deliver
results, resolve/use conflict

constructively
* % increase in projects 5.3 Development of tools and 53.1 # of Leaders trained and applying
where the people side of competencies to manage change well change management techniques

change was managed
well 53.2 # of change management tools and
mechanisms developed
Outcome statement: Improved
competence in leading and
managing change

¢ Through (i) Leaders have up-to-date, valid knowledge of their clients, the organisation, and its context, (ii) Leaders
know how their behaviour affects others and adjust to create a positive work environment and (iii) Leaders address
performance issues appropriately and in a timely manner

7 Dweck, C, (2016) “What Having a Growth Mindset Actually means, Harvard Business Review Online -
https://hbr.org/2016/01/what-having-a-growth-mindset-actually-means [Accessed 11/10/2019]
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*  %increase in customer 6.1 Development and implement of a 6.1.1  Completion of development and
diagnosed service ‘design thinking’ programme implementation of design-thinking
problems resolved programme by XX/2020

Outcome statement: Increased
ability to turn ideas into
solutions that deliver value to

customers
* % increase in failed 6.2 Development, design and 6.2.1 Completion of the design, development
ideas in Innovation Lab implementation of a Public Service and implementation of a Public
Innovation hub (for developing, Service Innovation hub
Outcome statement: Increased testing new ideas in a safe
tolerance for taking calculated environment)

risks and for failing forward
RESULTS INDICATOR: BECOMING AGILE, LEAN, DIGITAL AND GREEN

Impact Statement: Delivery of effective, efficient, value-adding services consistent with ‘world-class’

standards

Outcomes
7. STREAMLINING PROCESSES
* % of processes that 7.1 Re-engineer processes to eradicate 7.1.1 # of processes that are of significant

Output statements Output Indicators

completed within duplication of functions and focus concern to the  customer

advertised time and on core services successfully reengineered to be

show cost savings LEAN and implemented (e.g.

Work Permits, Naturalisations,

Outcome statement: Improve | 7 o Design, development and Business licensing, Tax
efficiency of processes (time, implementation of a Business administration)

money, resources) Process Centre of Excellence
721 Completion of the design,
development and
implementation of the Business

Process Centre of Excellence

8. DIGITISATION

* % increase in E- 8.1 Establishment of an appropriate 8.1.1 100% completion of National ICT
Government robust policy, legal and regulatory Policy, Strategy and Plan
protection framework

812 100% implementation of e-

Outcome Statement: Governance suite of legislation

Improved E-Governance

Framework

* % increase in e- 8.2 Foundation service infrastructure, 8.2.1 Completion of design and
service delivery interoperability framework and implementation of foundation
options enabling shared platforms are fully infrastructure.

deployed to facilitate a seamless

Outcome statement: government;

Transition Government to 8.3.1 100% Completion of the

seamless, interoperable e- 8.3 Develop business case concerning development of a business case

service delivery procurement of an integrated for procurement

government-wide digital platform
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Public Service Transformation — Results-Based Management Performance Framework

* % of policies that
developed using valid
statistical data

Outcome statement:

Increased use of data to drive

decision making and

evidence-based policy

* % increase in
online/other channels
to access Government
information

Outcome statement:

Increased availability of

Government information

online and via other service

channels and is easy to
access.

8.4

8.5

8.6

8.7

Implementation ~ of  seamless,
effective and efficient e-
Government services

Develop and implement a Records
Information =~ Management
classification scheme and system for

and

whole  of  Government  (in
accordance with international
standards)

Establishment of  Government

Records Repository (start with key
Ministries, Departments and
Agencies (MDAs), e.g. Governor’s
Group, Ministry of Finance, etc.)

Develop Government customer
Information documents for
online/other channel access

8.4.1

8.5.1

8.5.2

8.6.1

#  of
reengineered,

Government services

digitised  and
implemented as e-Services

100%  Completion  of  the
development of a Government
wide classifications scheme for
RIM

100% Completion of the design
and establishment of Records
Repository for 3 key MDA's

# of key customer information
documents for  online/other
channel access

9. ADAPTATION/GREENING

* % increase in Green 9.1 Development of National
practices across the Environmental policies and
service legislation, including Waste

Outcome statement: 9.2 Ministries  to  develop  and

Increased  use of green implement green practices plans

practices across Government

by public officers

* % increase in the 9.3 Ministries to intentionally monitor

wellness aspect of the

9.1.1

9.1.2

9.2.1

9.2.2

923

9.24

9.25

9.3.1

100% Completion of
Comprehensive Environmental
Management Policy and
legislation

100% completion of
comprehensive Waste
Management Policy and
legislation

# of buildings using energy
efficient lighting/light bulbs

# of buildings using energy
efficient air conditioning units

# of Government offices using
energy saving photocopiers

% reduction of use of water
bottles across Government

# of MDA’s complying with

National Waste Policy,
specifically concerning quality,
use and disposal of ICT
equipment.

% reduction of sick days across

and address sickness in the work Government
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Public Service Transformation — Results-Based Management Performance Framework

employee
engagement survey

Outcome statement:

Improved health and well-

being of public officers

* % increase in the
visibility of
Government in key
regional/international
forums concerning
climate change/green
practices

Outcome statement: Improve

Government’s reputation as a

climate change/green leader

locally, regionally and

globally

* % increase in Tourists
and/businesses that
took account of BVI’s
Green leadership in
deciding to visit
and/or do business in
BVI)

Outcome statement: Use
Green leadership to Improve
Territory’s competitive
advantage as a great place to
live and work (tourism and
business)

place

9.4 Identify opportunities

on 94.1

regional/global level to champion

climate change/green practices

9.5 Implement Green Leadership 9.5.1

certification programmes
Government and Private Sector

in

# of regional/international
forums on climate change/green
practices

# of Government departments
and Private Sector partners that
achieve =~ Green  Leadership
Certification
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5.2 Reporting — Governance Structure
The progress on the performance of the PSTP will be tracked through the Governance
mechanism for the programme. The Governance Mechanism is set out below.

The structure provides for the Senior Management Team to be the Steering Committee
to whom the PSTP Programme Manager will report. This allows for the Senior
Management Team to be fully involved in the strategic management of the programme
and by extension, the Public Service as it their mandate under the new Public Service
Management Bill. The Deputy Governor is the Senior Responsible Owner and chairs
the Steering Committee.

Each Ministry has appointed at least one Project Manager/Coordinator to manage all
ministry projects reporting indirectly to the PSTP Programme Manager (identified by
the dotted line). The Business Change Managers report directly to the Programme
Manager and focus exclusively on helping ministries manage change, including culture
change.
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Sponsoring Group
(Cabinet)

Senior Responsible
Owner
(Deputy Governor)

Steering Committee
(Senior Management
Team)

Programme Manager

Project Managers/Coordinators
(All Ministries)

Business Change

Managers/PSTP Specialists

(All Ministries)
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CONCLUSION

This Framework sets out the strategy for the Public Service Transformation Programme. The
strategy reviews the drivers behind the programme, the work that has been done to date and
the next steps. In addition, it articulates what the Programme is designed to achieve through
the three broad strategies identified in the Model. The ultimate result of the Programme is to
support the National Vision and deliver on the Public Service vision of

“World Class Public Service that is respected, trusted and efficient with people at
the centre of all we do”.

The Framework also provides guidance through the Log Frame to the Ministries in the
development of their Ministry Transformation Plans, and sets out the implementation support
mechanism and governance structure. Lastly, the Framework includes a Results-Based
Performance Matrix to ensure the success of the programme can be monitored and evaluated.
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Annexe 1. International Civil Service Effectiveness (INCISE) Index

The diagram below outlines the indicators for the InCISE Index.
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Annexe 2: Visioning Day Report
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Public Service Transformation- Logical Framework

Annexe 3. Log Frame
STRATEGY 1: LEADING GLOBALLY IN SERVICE-DELIVERY

Long-Term Objective: To deliver excellent citizen experience and high levels of trust in Government

Purpose
1. GOOD GOVERNANCE

Outputs

1.1 Improved accountability,
transparency and public financial
management

1.2 Greater participation of citizens

1.3 Improved corporate governance
for public sector bodies

1.1.1 Implement the required components of the OTs Good Governance
Framework

1.1.2 Implement minimum E-Governance requirements and structure, see
2.1, 2.2 and 2,3 below

1.2.1 Develop a robust public policy mechanism that includes public
consultation as a key component

122 Design and implement mechanisms using ICT to engage
customers/citizens — including policy and reporting on delivery
1.3.1 Develop an Accountability Framework for Statutory Bodies

2. CUSTOMER SERVICE

2.1 Improved Safety (Cyber Security,
Data Protection, Health and
Safety)

2.2 Improved Authenticity
(professionalism — aligned to code
of conduct, knowledgeable about
your specialism/service)

2.1 Improved Friendliness (using a
partnership approach and
demonstrating customer first)

2.4 Improved Efficiency (completing

transactions speedily, make it
right-right away)

3. SECURITY

2.1.1 E-Governance policies developed
2.1.2 E-Governance legislations drafted and approved by Cabinet

2.1.3 Implement clearly defined e-governance structure which streamlines
national coordination, implementation as well as monitoring and
continuous evaluation of ICT initiatives;

2.2.1 Development and implementation of appropriate codes and/or

standards

2.3.1 Development and implementation of Customer satisfaction
mechanisms/feedback tools

2.4.1 Development of benchmark time/duration for processes and/or
transactions

2.4.2 Development of LEAN processes (see 7.1.1)
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Public Service Transformation- Logical Framework
3.1 Redefining security in terms of 3.1.1 Development of security policies and practices in alignment with
‘security for development’s. international security for development concepts (e.g. OECD, DAC)

STRATEGY 2: HIGHLY SKILLED AND ADAPTABLE LEADERS AND EMPLOYEES

Long-Term Objective: People equipped to deliver high performance, lead change and develop innovative solutions

Purpose Outputs

4.1 Increase employee engagement 4.1.1 Development and implementation of solutions to address findings of
employee engagement survey

4.2 Increase in speed of transactions 4.2.1 Organisational structures re-designed towards a flatter functional model
4.2.2 Processes for key transactions re-designed so autonomy for decision
making given to officers below PS and HoD.

4.3 Improved results that align with 4.3.1 Review and revise strategic planning and budgeting mechanism and re-

Government policy, strategic goals, implement across Government

and budget.
4.4 Increase specialist and/or technical 4.4.1 Identify current competencies (specialist knowledge, skills and abilities)
competence of employees across Government

4.4.2 Identification and accreditation of Departments and/or individuals in key
international certifications e.g. EMAP, INTOSAI, CIPD, ACCA)

4.5 Enhance Leadership capability * 4.5.1 Leaders attend and implement strategic planning tools and techniques
4.5.2 Leaders attend the new Leadership Development programme and apply
the learnings related to emotional intelligence, and motivation.

4.5.3 Review and amendment to Performance Management system to ensure
alignment with strategic planning and budgeting and as a tool to focus on
performance and development.

5.CHANGE & COLLABORATION (LEAD CHANGE)

5.1 Public Service transformed to a 5.1.1 Design and implement of a ‘Growth Mindset’ programme?

‘learning organisation’ (facilitates

learning, change and teamwork)

5.2 Increase in team effectiveness,i.e. ~ 5.2.1. Design and implementation of an ‘Effective Teamworking’ programme
focus on solving problems, deliver

results, resolve/use conflict

constructively

5.3 Improved competence in leading 5.3.1 Development of tools and competencies to manage change well
and managing change

8 Ensuring people and communities (i) live in peace, (ii) participate fully in the governance of their countries, (iii) their
human rights are protected and (iv) have access to resources and necessities live in a physical environment conducive to
health and well-being,

 Through (i) Leaders have up-to-date, valid knowledge of their clients, the organisation, and its context; (ii) leaders know
how their behaviour affects others and adjust to create a positive work environment and (iii) Leaders address
performance issues appropriately and in a timely manner

10 Dweck, C, (2016) “What Having a Growth Mindset Actually means, Harvard Business Review Online -
https://hbr.org/2016/01/what-having-a-growth-mindset-actually-means [Accessed 11/10/2019]
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6. INNOVATIVE THINKING & DOING

6.1 Increased ability to turn ideas into 6.1.1 Development and implement of a ‘design thinking’ programme
solutions that deliver value to
customers

6.2 Increased tolerance for taking 6.2.1 Development, design and implementation of a Public Service Innovation

calculated risks and for failing hub (for developing, testing new ideas in a safe environment)
forward
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STRATEGY 3: BECOMING LEAN, AGILE, DIGITAL AND GREEN

Impact Statement: Delivery of effective, efficient, value-adding services consistent with ‘world-class’ standards

Purpose

7.1 Improve efficiency of processes
(time, money, resources)

Outputs

7. STREAMLINING PROCESSES

7.1.1 Re-engineer processes to eradicate duplication of functions and focus on
core services

7.1.1
of Excellence

Design, development and implementation of a Business Process Centre

8. DIGITISATION

8.1 Improved E-Governance

Framework

8.2
seamless,

Transition Government to
interoperable  e-service

delivery

8.3 Increased use of data to drive
decision making and evidence-based

policy

8.4  Increased  availability  of
Government information online and
via other service channels and is easy
to access.

8.1.1 Establishment of an appropriate robust policy, legal and regulatory
framework

8.2.1 Foundation service infrastructure, interoperability framework and
enabling shared platforms are fully deployed to facilitate a seamless
government;

8.2.2
government-wide digital platform

Develop business case concerning procurement of an integrated

8.2.3 Implementation of seamless, effective and efficient e-Government services
8.3.1 Develop and implement a Records and Information Management
classification scheme and system for whole of Government (in accordance with
international standards)

8.3.2 Establishment of Government Records Repository (start with key
Ministries, Departments and Agencies (MDAs), e.g. Governor's Group,
Ministry of Finance, etc)

8.3.3 Develop Government customer Information documents for online/other
channel access

9. ADAPTATION/GREENING

9.1 Increased use of green practices
across Government by public officers

9.2 Improved health and well-being of
public officers

9.3 Improve Government’s reputation
as a climate change/green leader
locally, regionally and globally

9.4 Use Green leadership to Improve
Territory’s competitive advantage as a
great place to live and work (tourism
and business)

9.1 .1 Development of National Environmental policies and legislation,
including Waste

9.1.2 Ministries to develop and implement green practices plans
9.2.1 Ministries to intentionally monitor and address sickness in the workplace

9.3.1 Identify opportunities on regional/global level to champion climate
change/green practices

9.4.1 Implement Green Leadership certification programmes in Government
and Private Sector
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